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CONTRACTING IN COMBAT ZONES: WHO ARE 
OUR CONTRACTORS? 


TUESDAY, JUNE 29, 2010 

House of Representatives, 

Subcommittee on National Security and Foreign 

Affairs, 

Committee on Oversight and Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:05 a.m., in room 
2154, Rayburn House Office Building, Hon. John F. Tierney (chair- 
man of the subcommittee) presiding. 

Present: Representatives Tierney, Lynch, Van Hollen, Welch, 
Quigley, Chu, Flake, Duncan, and Luetkemeyer. 

Staff present: Andy Wright, staff director; Talia Dubovi and Scott 
Lindsay, counsels; LaToya King, GAO detailee; Boris Maguire, 
clerk; Aaron Blacksberg, professional staff member; Brendon Olson 
and Alexandra Mahler-Haug, interns; John Cuaderes, minority 
deputy staff director; Jennifer Safavian, minority chief counsel for 
oversight and investigations; Adam Fromm, minority chief clerk 
and Member liaison; Seamus Kraft, minority director of new media 
and press secretary; Justin LoFranco, minority press assistant and 
clerk; Ashley Callen, minority counsel; and Christopher Bright, mi- 
nority senior professional staff member. 

Mr. Tierney. A quorum being present, the Subcommittee on Na- 
tional Security and Foreign Affairs hearing entitled, “Contracting 
in Combat Zones: Who Are Our Subcontractors?” will come to 
order. 

I ask unanimous consent that only the chairman and the ranking 
member of the subcommittee be allowed the make opening state- 
ments. 

Without objection, so ordered. 

I ask unanimous consent that the hearing record be kept open 
for 5 business days so that all members of the subcommittee may 
be allowed to submit a written statement for the record. 

Without objection, so ordered. 

Good morning. And my apologies for being a bit late. I have to 
say, it is seldom that Mr. Flake is here before I am. So we know 
that it certainly was not intended, but I appreciate Jeff for being 
here and all of you for showing up today and giving us your consid- 
erable expertise. 

I sadly report that I understand we are going to have votes at 
about 10:30, so that there will be an interruption. And we will try 
to make it as brief a one as possible and get back here. 

( 1 ) 
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Today, we are continuing our oversight on the U.S. Government 
contracting in our conflicts overseas. We are going to ask the im- 
portant questions: Who is getting U.S. taxpayer money? And how 
are they using those funds once they get it? 

Last week, this subcommittee held a hearing that examined the 
results of a 6-month examination into the Host Nation Trucking 
contract in Afghanistan. That investigation uncovered distressing 
details of how U.S. taxpayer money is funding warlordism and cor- 
ruption in Afghanistan and how the contractors are undermining 
U.S. counterinsurgency strategy. 

Equally troubling is the finding that the U.S. officials charged 
with overseeing this contract had no visibility into the actual oper- 
ations of the contractors and subcontractors. In most cases, officials 
did not know who the subcontractors were, let alone who they em- 
ployed, how they functioned, and where they spent their money. 

To give one example, seven of the eight prime contractors in the 
Host Nation Trucking contract employ, either directly or indirectly, 
a man by the name of Commander Ruhullah. And he provides se- 
curity for the supply convoys. Commander Ruhullah claims to 
spend $ 1 V 2 million per month on ammunition and has reportedly 
attacked convoys that do not use his security services. Still, no U.S. 
military officials have ever met with Commander Ruhullah. And, 
despite the fact that he receives millions of dollars of taxpayer 
money, there have been no attempts to enforce the U.S. laws that 
govern his U.S. -funded contractual relationship. With $2.16 billion 
of taxpayer funds at stake, it is unconscionable that the military 
does not have tighter control over Host Nation Trucking sub- 
contractors. 

But the Host Nation Trucking contract is not the only problem. 
This week’s Economist reports that 570 NATO contracts worth mil- 
lions of dollars were issued in southern Afghanistan but nobody is 
quite sure to whom. In January, the Special Inspector General for 
Iraq Reconstruction, one of our witnesses here today, issued a re- 
port about a State Department contract with DynCorp which noted 
that, “Over $2.5 billion in U.S. funds were vulnerable to waste and 
fraud.” 

In May, the Inspector General for the U.S. Agency for Inter- 
national Development issued an audit of its private security con- 
tractors in Afghanistan which highlighted significant problems 
with USAID contracts. It found that USAID does not have, “rea- 
sonable assurance that private security contractors are reporting 
all serious security incidents, are suitably qualified, and are au- 
thorized to operate in Afghanistan.” 

Audits from the Department of State, USAID, and others have 
found problems with subcontractor management in areas as diverse 
as embassy construction, fuel delivery, and educational outreach 
programs. The Government Accountability Office, another of our 
witnesses here today, has reported that the agencies are not even 
able to accurately report the number of contractor and subcontrac- 
tor personnel working on U.S. contracts. 

And just yesterday, the Wall Street Journal reported that over 
$3 billion in cash has been flown out of Afghanistan in the last 3 
years. That is $3 billion of cash on a plane flying out Afghanistan. 



3 


Officials believe that at least some of that money has been 
skimmed from U.S. contracts and aid projects. 

The conflicts in Iraq and Afghanistan have dramatically changed 
the way the U.S. wages war. With more contractors than combat 
troops currently in both countries, the role that these civilians play 
has become increasingly important. The changing role of contrac- 
tors have challenged the agencies that employ them. Thus far, the 
agencies have not risen to meet those challenges. 

Over the last several years. Congress has tried to impose greater 
control over contingency contractors and subcontractors, including 
private security companies. The last three Defense Authorization 
Acts included provisions aimed to strengthen oversight mecha- 
nisms and mandate more stringent controls over all of the contrac- 
tors and subcontractors working on U.S. contracts. These new regu- 
lations apparently have not been sufficient. 

We are here today, however, not to criticize what has or has not 
been done so far. We want to work in the spirit of constructive 
oversight. So today we are asking what can be done to keep from 
these significant problems from reoccurring. 

We have invited a panel of witnesses with considerable expertise 
and experience in the area of contingency contracting. It is my 
hope that today we can discuss what more Congress, the agencies, 
and others can do to increase visibility, oversight, and accountabil- 
ity over the contractors and subcontractors who are now crucial to 
the success of our missions in Iraq and Afghanistan. 

As we learned from the Host Nation Trucking investigation, the 
actions of the subcontractors on that contract may be undermining 
our entire strategy in the region. With so much at stake, it is time 
to dig in and find solutions. I look forward to continuing that con- 
versation today. 

And, with that, I would like to recognize Mr. Flake for his open- 
ing statement. 

Mr. Flake. I thank the chairman for holding this hearing and 
thank the witnesses for coming. 

As the chairman said, given the report that was issued just a 
couple of weeks ago and the hearing held last week, this is a very 
important hearing. There is enough water under the bridge, we 
have enough time with Iraq and Afghanistan, with these contracts 
in place, to have some kind of history that we can look to and to 
see what we are doing wrong and what we can do better. 

So I look forward to the testimony. 

Mr. Tierney. Well, thank you. 

And, with that, we will introduce the witnesses for today’s hear- 
ing. And I will introduce each of you here now, and then we will 
start again with Mr. Solis at the end of the introductions. 

Mr. William Solis is Director of the Defense Capabilities and 
Management Team at the U.S. Government Accountability Office, 
where he is responsible for a wide range of program audits and 
evaluations in the area of defense logistics and warfighter support. 
Throughout his career at GAO, Mr. Solis’s audit engagements have 
included work on military readiness and training, weapons system 
effectiveness, housing, and military doctrine. He has received nu- 
merous GAO awards, including the GAO Distinguished Service 
Award in 2008. 
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Ms. Mary Ugone is the Deputy Inspector General for Auditing in 
the Department of Defense Office of the Inspector General. Ms. 
Ugone is a certified public accountant with more than 29 years of 
accounting experience, the last 26 of which have been with the In- 
spector General. Ms. Ugone was also chair of the Federal Audit Ex- 
ecutive Council from 2007 to 2009 and publicly was recognized by 
the President of the United States as the 2007 recipient of the 
Prestigious Meritorious Executive Presidential Rank Award. This 
award is one of the highest in the Federal Government service. She 
is also a recipient of the Inspector General Distinguished Service 
Award and the Secretary of Defense Exceptional Civilian Service 
Award and a member of the Association of Government Account- 
ants and a graduate of the Federal Executive Institute. 

And now that I have said your name three times, have I said it 
properly? 

Ms. Ugone. Yes. 

Mr. Tierney. Thank you. Appreciate that. 

Mr. Stuart Bowen, Jr., is the Special Inspector General for Iraq 
Reconstruction. He previously served as the Inspector General for 
the Coalition Provisional Authority. Mr. Bowen’s mission includes 
ensuring effective oversight of the $52 billion appropriated for the 
reconstruction of Iraq. Under the previous administration, Mr. 
Bowen served as the Deputy Assistant to the President, the Deputy 
Staff Secretary, and the Special Assistant to the President and As- 
sociate Counsel. Prior to his White House tenure, Mr. Bowen was 
a partner at the law firm of Patton Boggs LLP. He also spent 4 
years on active duty as an intelligence officer in the U.S. Air Force, 
achieving the rank of Captain. He holds a BA from the University 
of the South and received a JD from St. Mary’s Law School. 

We welcome you back, sir. You have been with us before. 

Mr. Richard Fontaine is a senior fellow at the Center for a New 
American Security. He previously served as foreign policy advisor 
to Senator John McCain for more than 5 years. During his tenure 
with Senator McCain, Mr. Fontaine worked on numerous pieces of 
important foreign policy legislation, such as the 9/11 Commission 
Report Implementation Act. He also served as Associate Director 
for Near Eastern Affairs at the National Security Council from 
2003 to 2004 and as a policy analyst in that same council’s Asian 
Affairs Directorate. Prior to that, Mr. Fontaine worked in the office 
of former Deputy Secretary of State Richard Armitage and in the 
State Department’s South Asia Bureau. Mr. Fontaine holds a BA 
from Tulane University and an MA in international affairs from 
the Johns Hopkins School of Advanced International Studies. 

I want to thank all of you for being our witnesses here today and 
for taking time out of your schedules. 

It looks like I will swear you in and we will go down and vote. 
Maybe we will get one or two statements in before we head off, if 
we could. 

But it is the practice of this committee to swear our witnesses 
in, so if you would please rise and raise your right hands. 

[Witnesses sworn.] 

Mr. Tierney. The record will please reflect that all of the wit- 
nesses answered in the affirmative. 
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As Mr. Bowen knows and I think the others also probably know, 
your full statement is going to be entered into the record, by con- 
sent of the committee members. So we ask that you try to synop- 
size your remarks down to about 5 minutes so that we will have 
some time for questions and answers after that. 

So, Mr. Solis, please, if you would. 

STATEMENTS OF WILLIAM SOLIS, DIRECTOR, DEFENSE CAPA- 
BILITIES AND MANAGEMENT, GOVERNMENT ACCOUNTABIL- 
ITY OFFICE; MARY UGONE, DEPUTY INSPECTOR GENERAL 
FOR AUDITING, DEPARTMENT OF DEFENSE INSPECTOR 
GENERAL; STUART BOWEN, JR., SPECIAL INSPECTOR GEN- 
ERAL FOR IRAQ RECONSTRUCTION; AND RICHARD 
FONTAINE, SENIOR FELLOW, CENTER FOR A NEW AMER- 
ICAN SECURITY 

STATEMENT OF WILLIAM SOLIS 

Mr. Solis. Chairman Tierney, Ranking Member Flake, members 
of the subcommittee, I appreciate the opportunity to be here to dis- 
cuss a number of issues related to DOD’s use of contractors to sup- 
port U.S. forces and contingency operations. 

The report the subcommittee issued and the hearing held last 
week focused on a number of oversight challenges related to the 
Host Nation Trucking contract, an important logistics contract pro- 
viding support to U.S. forces. The oversight issues associated with 
this contract highlight many of the longstanding challenges that 
our reports have addressed in the past. 

My statement today will focus on some of the challenges the De- 
partment continues to face when it uses contractors in contin- 
gencies like Afghanistan. I will also discuss two steps the Depart- 
ment needs to take to address these challenges in future oper- 
ations, to include the need for DOD to systematically evaluate its 
reliance on contractors and institutionally plan for their use. 

As you know, DOD relies greatly on contractors to support its 
current operations. Currently, there are about 95,000 contractors in 
Iraq supporting about 90,000 troops and over 112,000 contract per- 
sonnel in Afghanistan supporting 94,000 troops. In addition, GAO 
reported that DOD had more than 30,000 contracts in place during 
fiscal year 2008 and for the first 6 months of 2009 to support oper- 
ations in Afghanistan. DOD officials have stated that the Depart- 
ment is likely to continue to rely on contractors to support future 
contingencies. 

Based on our ongoing audit work in Iraq and Afghanistan, DOD 
continues to face a number of challenges to fully integrate oper- 
ational contract support within the Department, to include: finaliz- 
ing joint guidance for operational contract support, as required by 
Congress; identifying and planning for the use of contractors in 
support of ongoing operations and in DOD’s plans for future contin- 
gencies; providing an adequate number of personnel to conduct 
oversight and management of contractors; training of non-acquisi- 
tion personnel, such as unit commanders and contracting officer 
representatives, on how to work effectively with contractors in con- 
tingency operations; and, last, ensuring that local and host-country 
nationals have been properly screened and badged. 
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Since the mid-’90’s, we have made numerous recommendations 
aimed at addressing each of these challenges. While DOD has 
taken some actions in response to our recommendations, it has 
heen slow to implement others. For example, DOD continues to 
face challenges in identifying a plan for operations for contract sup- 
port for ongoing operations. 

Recently, officials from several hattalions who had just returned 
from Afghanistan told us that, when they arrived at their locations 
that were intended to he their combat outpost, that they lacked 
housing, heating, laundry facilities, showers, and food services. Ad- 
ditionally, because these units were unaware that they would have 
the responsibility for obtaining these prior to deploying, they did 
not plan for and allocate adequate personnel to handle the exten- 
sive contract management and oversight duties associated with 
building and maintaining their combat outpost. As a result, these 
units had to assign military personnel away from their primary 
missions in order to handle these contract management duties. 

Failure to identify and plan for contractor support goes well be- 
yond Iraq and Afghanistan. As we reported earlier this year, the 
Department has also made limited progress in including the roles 
of contractors in operational plans for future contingencies. For ex- 
ample, DOD guidance calls for the inclusion of operational contract 
support annex in some operation plans. However, of the 89 plans 
that required such annexes, we found only four plans where these 
annexes had been approved, and the annexes had been drafted for 
an additional 30 plans. 

As a result, DOD continues to risk, one, not understanding the 
extent to which the Department will rely on contractors to support 
combat operations and, two, being unprepared to provide manage- 
ment and oversight of these contractor personnel because they have 
not been included in the planning process. 

Let me just say quickly, DOD has taken some steps to institu- 
tionalize contract support, such as establishing a focal point. And, 
in addition, they have issued a variety of contractor guidance. 

Let me just close and say that, in looking toward the future, 
what is needed is a cultural change across DOD that emphasizes 
the importance of operational contract support throughout all as- 
pects of the Department, including planning, training, and person- 
nel requirements. Only when DOD has established its future vision 
for the use and role of contractors supporting deployed forces and 
fully institutionalizes the concepts of operational contract support 
can it effectively address its long-term capability to oversee and 
manage those contractors. 

It is important that this change occur quickly while current oper- 
ations keep a significant amount of attention focused on the use 
and role of contractors and the political will exists to effect such 
a change within DOD. A failure to do so will likely result in the 
Department continuing to confront the challenges it faces today in 
future contingencies. 

This concludes my statement. I will be happy to answer any 
questions. 

[The prepared statement of Mr. Solis follows:] 
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Mr. Chairman and Membei^ of the Subeonunitt ee; 

{ am pleased to be here today to tliscuss the clialienges t he Department of 
Defense (DOD) faces in institutionalizing operational contract support 
throughout the department The institutionalization of operational 
contract support includes pl^mning for the use of contractor's, traning of 
military personnel on the use of contractor support, accurately tracking 
contractor use, and establishing measures to ensure that contractors are 
accountable. For decades, DOD has relied on contiactors to support 
contingency operatioru? and has long considered them a part- of the total 
force. For example, in its 2006 Quadrennial Def(?nse Review the 
department reiterated that contractors were part of a total force that 
includes active and reserve military components, civilians anil contractors. 
Additionally, in 2008 the Deputy Under Secretary’ of Defense for Logistics 
and Materiel Readiness testified that the stnicture of the U.S. militaiy had 
been adapted to an emironmcnt in which contra(rtoi's were an important 
part of the force. Further, ait Army commission chaired by Dr. Jacques 
Cianslor acknowledged that contractors w’^ere a sigiufic;ant; part of the 
militaiy’s total force. ' 

Miilc DOD joint guidance recognizes contractors as part of its total 
workforce, we have previously reported that DOD lias not yet developed a 
strategy for determining the appropriate mix of contractor and 
govenunent personnel.^ In addition, we recently testified tliat sevtjral long- 
standing challenges have hindered DOD’s ability to manage and oversee 
contractors at deployed locations. For example, DOD has not followed 
long-vStanding planning guidance, ensured that; there is an adequate 
number of contract oversight and management personnel, and 
c;om|)rehensively trained non-acquisition pei’sonnel, sucii as military 
commanders. Since 19f)2, we have designated DOD contract management: 
as a higlt-risk area, in part due to concerns over the aclecjuacy of the 
department’s acquisition mid contract oversight workforce. ' As we have 


’ Report of Ifie Comm^ssio7^ on Army Acqitisilion and Pwf/ram Management in 
E:xTpediturnary Operatiofis (Washington, D.C. Sepk'ftUier 2<)()7}. 

^ (5AO, Contingency Contmeting: Improvemmls Needed in Management of ContracUyrii 
Supporting Contract and Grant Administration in f>xiq and Afghanistan, 

(Washington, D.C.: April 12, 2010). 

‘ UAO, Warfighter Support: Continued Actions Ncaied by DOD to Improve and 
liistilutionalize Conlroclor Sitpport in Conthigency Operations. tJAO- lO'oSlT 
(Washington, D.C.: Mar. 17, 2010). 

' GAO, High-Risk Seiics: An Update, €^^0-09-271 (Washington, D.C.: Jainiaty 22, 2009). 
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Background 


previously testified, many of the long-standing problems we have 
identified regarding managing and overseeing eonlractor support, to 
deployed forces stem ftxmi DOD's reluctance to plan for c ontractors as an 
integral part, of the total force.® We have also i.estified that DOD’s long- 
standing problems in managing and overseeing contract ors at deployed 
locations make it difficult for the department to ensure t hat, it is getting the 
services it needs on time and at a fiur and reasonable price. We have found 
numerous instances where poor oversight and management, of contractois 
have led to negative monetary and operational out corties. As a result, since 
t!)e advent of our work on contractor support to deployed forces in 1997,'’ 
we have made numerous recommendations to improve DOD’s 
manj^ement of contractors in deployed locations. Wiiile DOD has takcu i 
some actions to address these challenges, it has not addressed all of thejii, 
as I will discuss in fiuther detail. 

My statement today will focus on the extent to which DOD has 
institutionalized operational contract support. My statement is based on 
recently published reports and testimonies that examined piamting for 
operational contract support and the department’s efforts to manage and 
oversee contractors in Iraq and Afghanistan as well as our ongoing work 
involving operational contract support, related issues in Irati ^nd 
Afghanistan. Om work was c^ondiicted in accordance with generally 
accepte<1 government auditing vStandards.^ 


The IJ.S. military has long used contractors to provide suppiic:s ?ind 
servicers to deployed U.S. forcCsS. However, the sScaie of contr’aclor support; 
DOD relies on today has increased considerably from what DOD relied orj 
during previous militiary operatioits. In Iraci and Afghanisl;an contractor 
personnel now outnumber deployed troops. For example, according to 
DOD, as of Marr^h 2010, there were more than 95,000 DOD contract or 


“ OAO, Military Operations: Iniplem ent-ation of Existing Guidanee and Other AcMom 
Nuedeti to Improve DOD’s Oversight and ManagmneiU (f Contnxetors in Future 
OpmrAtions, GAO-OS-436T {WjKshington, D.C.: Jan. 24, 2008). 

® GA(.), Contingency Operations: Opportunities to bnpwve the Logistics Civil 
Augmentation Program, GAO/'NSUD-O?-^ (Washington, D.(f: Feb. 11, 1907). 

' Generally accepted govemnwnt auditing standmls that wc plan fuid perform the 

audit to obtain sufficient, appropriate endence to provide a reas(.>rtable basis for our 
findings and conclusions based on onr audit objectives. We b<“Ji.eve that the evidence 
obtained provides a reasorrable basis for our finiUng.s ami concriu.sioits hastvi on our aiuht 
objectives. 
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pensoimel operating in Iraq and more than 1 1 2,000 DOD cor\tractor 
personnel operating in Afghanistan. While the number of troops fluctuates 
based on the drawdown in Iraq arnl the troop iiicrease in Afghanistan, as 
of June 2010 there were approximately 88,000 troops in Iraq and DOD 
e.stimates that the number of troops in Afghanistan will increase to 93,000 
by tile end of fiscal year 2010. DOI) anticipates that the number of 
contractor peisonnel will grow in Afghanistan as the department increases 
its troop presence in that country. However, these numbere do not reflect 
the thousands of contractor peisonne! located in Kuw^ait and elsewhere 
who support operations in Iraq and Afghanistan. By way of c:ontrast, an 
estimated 9,200 contractor personnel supported military operations in the 
1991 Gulf War. 

Furthennore, the composition of the contractor workforce in Iraq and 
Afghanistan differa. For example, in Iraq tlu^ ma,jority of contractor 
peisomiel are U.S. citizens or thtid-coiintry nationals (82 percent), 
whereas in Afghanistan the majority of conlxatior pc'rsonnel are local 
Afghan nationals {70 percent). Tlie difference becomes even more 
apparent when looking at the subset of private security contractor 
peraonnel who perform personal security, convoy security, and static 
secuiity missions. In Iraq, 90 percent of private security conti actors are 
I.T.S. citizens or third-country nationals, wlierezis in Afghimistan 93 percent 
of private security cont ractors are Afghtuis. Today, contractors located 
throughout the Middle East and Southwest Asia provide U.S. forces witli 
such services as linguist support, equipment maintenance, and support for 
base operatioris and security. Contractors are an integral part of DOD’s 
operations, and DOD officials have stated that witliout a significant 
increase in the department’s civilimi and military woi'kforce, DOD is lilcely 
to continue to i-ely on (contractors both in the United States and oveiseas 
in support, of future deplojanents. 

DOD defines operational contract support as the process of planning for 
and obtaining supplies, senict^s, and constnicction from commercial 
sources in support of joint operations along with the associated contractor 
management functions. According to DOD joint guidancce, successful 
operational contract support is the ability to orchestrate and synchronize 
the provision of integrated contracted support, and management of 
contractor personnel providing that support, to the Joint force in a 
designated operational area 
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DOD Has Taken Some direction and GAO recomn,erKiatior,s. DOD 

has taken some actions to ir^tutionalize operational contract support , 
Steps to such as establ^hing a focal point to lea<i the depaitinent's effort to 

lilStit iltionslize improve contingency contractor management and overeight at d€?pioyed 

„ locations, issuing new guidance, and beginning to assess its reliance on 

(ipCrStioriEl C.'0.ntr*3ict contractors. However, DOD still faces challenges in eight areas related to 
Support, though operational contract support. 

Challenges Remain (V) Developing guidance. DOD has yet to finalize joint policies 

required by Congress in the National Defense Authorization Acts 
for Flsc^ Years 2007 and 2008.** 


(2) Plmining for contractors in ojigoing operations. The 
department has not fully planned for the use oJ’ contractore in 
support of ongoing operations in Iraq and Afghanistan, although 
some efforts are underway at the individual unit level. 

{3) Planning for contractors Injuture opmi t ions. DOD needs to 
lake additional actions to improve its planning for operational 
contract support in future operations. For example, while DOD has 
started to institotionalize operational contract support into 
conrbataiit conunands’ operation plans, it has not; yet .made 
s.ignificjmt progress. 


(4) Tt'acking contmclor pensonnel. While DOD has developed a 
system to collect data on contractors deployed with U.S. forces, 
our review.s of this database have highlighted significant 
shoricomings in its implementation in Iraq and Afghanistan. 

(5) Pivniding oversight pei'sonnel. DOD <ion tinues to face 
challenge in providing an adequate number of personnel to 
oversee and manage <‘.ontractors in contingency operations, such 
as Iraq and Afghanistan. 

(6) Training nori-acguisiiion pmsonnel. DOD faces cludlenges in 
ensuring tliat non-acquisition pereonnel, such <\s unit commanders, 


^ John Warner National Defense Authorization ..\ct for Pisc.al Year 20(17, Pub. L. No. 100464, 
§ 854 (2006) (codified at 10 U.S.C. § 2^1): National Defen-se At.h.ho!i 2 ui.ioTi A<'f. for Fiscal 
Year 2008, Pub. U No. 110-181, § 849 (2008). 
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have been trained on how to work effectively vith contractors in 
contingency operations. 

(7) Screming contmctor pet'sormel. DOi) has yet to develop a 
departmentwide policy for scTeening the significant nimiber of 
local and third-country national contractor peisonnel wiio suppoit 
deployed U.S. forces. 

(8) Capiujing lessons learned. DOD hits not implemented previous 
GAO recommendations to develop a depaitmeittwide lessons 
learned program to capture tiie department's institutional 
knowledge regarding all forms of contract or support to deployed 
forces in order to facilitate a more effect ive working relationship 
between contractors and the militaiy'. 

Given Tlte contractor-related challenges DOD continues to face, a cultural 
change is necessary to integrate operatiomal contract support throughout 
tlje department. Without such a change, DOD is likely to continue to face 
timse cluiilonges in ongoing and fut ure contingency operations. 


Some Depaitmentwide 
Steps Taken to 
Institutionalize 
Operational Contract 
Support, 


In October 2006, the Deputy Under Secretary of Defense for Logistics and 
Materiel Readiness established the Office of the Assistant Deputy Under 
Secretary of Defense (Program Siipport) to act as a focal point for leading 
DOD’s efforts to improve contingei\<‘y contrac:tor n\anagem(-;nt aiid 
oversight at deployed locations. Among the offit’e’s accomplishments is 
the establislunent of a community of practice for operational cont ract 
support comprising of subject matter experts Irom the Office of the 
Secretary of Defense, the Joint Staff, an<l the services. In March 2610 the 
office issued an Operationcil ('ontract Suppoil; Concept of Operatiorts, and 
it has prf)vided the geographic combat:anl; commanders with operational 
('ontract support planners to assist them in meeting contract planning 
requirements. 


To pro\ide additional assi.s1ance to deployed forces, the department and 
tire Anuy introduced several handbooks and (ither guidance to improve 
contracting and contract manf^eraent in deploy(?d locations. For example: 

• 111 2007 the department introduced the Joint Contingency Cont racting 

Handbook, Contingency Contraaling: .4 Joinl Handbook for the ^.Ist 
Centw'y, which pro%ides tools, templates, and training that enable a 
contingency contracting officer to be effective in any contracting 
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emaronment. The handbook is currently being updated and the 
department expects the revised edition to be issued in July 2010, 

• tn 2008 the Army issued the Deployed Conlracting Officer’s 
Representatwe Handbook. This handbook provides the basic tools and 
knowledge to use in coiyunction with fonnal contracting officer’s 
representative (COR) training and was designed to address the 
realities that CORs face when operating outside the United States in a 
contingency operation. 

• Additionally, in October 2008, the department issued Joint Piiblication 
4- 10, Operational Contract Support, which establishes doctiine ami 
provides standardized guidance for, and information on, planning, 
conducting, and assessing operational contract support integration, 
contractor mimagement functions, and c'oniracting coininand <md 
control organizational options in support: of joiiit operations.” 

Finally, in 2008, the Joint Staff (J-4, Logistics), at the direction of the 
Chaiiman of the Joint Chiefs of Staff, und('i1 ook a sl;udy to determim? Iiow 
much the department relied on contractors in Iraq. The intent of the study 
was to (I) better undenstand contracted capabilities in Iraq, to detennine 
areas of high reliance or dependence; (2) determine where the department: 
is most reliant, and in some cases dependent, on c:<ml:raot;or support; and 
(3) guidt? the development of future contingency planning and for<*e 
development.. The Joint Staffs initial findings suggest: tiiat in Iraq t;he 
department was liiglily dependent on contractors in fo\.ir of tire nine joint 
capability iu-eas, inc-lnding Logistics. For exampU?, the st\:idy showed tiiat 
in the third quarter of fisc'al year 2008, over 150,000 cojitracJxirs were 
providing logistical sui.>port, while sliglitly more than 31,000 military 
pei'sonnel were providing similar support. Having determined the level of 
dependency and reliance on contractors in Iraq, the Joint Staff plans to 
examine ways to improve operational cont ract siipporl: planning, including 
the development of tools, n.iie.s, and refinements to tiie existing planning 
proccvss. 


” .Joint Publication 4-10 expressly does not pertain to coniraclitig support of routine, 
recurring (i.e., noncontingency) DOD opereiions. 

"’Joint capability areas are collections of like t)(JF) capabilities funotionaify grouped to 
support capability analy^s, strate©' deveiopnient, investment dtH-isiou making, cai>a!)i!ivy 
portfolio management, ajid capabilities-bastni f<jrce devt!k)j.)ment atwi operationai pianniag. 
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lu addition, in July 2009, DOD provided Congress with a report containing 
an inventory of contracts for fiscal year 2008, iruiutiing biii not iiinitc^d to 
service contracts supporting contingency operat ions. " Acxairding to Army 
oMciais, the Army is using infonnation derived from tiiis effort to help 
inform discussions on the appropriate mix of DOD civilian, military and 
contractor personnel in fature contingency operations. However, DOD has 
acknowledged and we have reported lintitations associat ed vvitli the 
methodologies used to develop this initial inventoiy. 


Operational Contract DOD has developed some policies and guidance as described above, but 

Support Guidance Has Not finalized other key operational c'onti'act support guidance directed 

Been Finalized (.’ongress. In 2006, Congress amended title 10 of the United States Code 

by adding section 2333, which directed the Secrehiiy' of Defense, in 
consultation witli the Chainnan of the Joint Chiefs of Staff, to devcloi) 
joint policies by April 2008 for requirements definition, (mntingency 
program management, and contingency conlract iug during combat and 
postconflict operations. In January 2008, the National Defense 
Authorization Act for Fiscal Year 2008 amended section 2333 by adding a 
new subsection directing that th(^se joint policies also provide for training 
of military personnel outside the acquisition workforce who are expected 
to have acquisition responsibility, including rrversight duties associated 
with contracts or contractors, during combat operations, postconflict 
operations, aird contingency oprM'ations. ’ ' In 2008 we reported that DOD 
was developing an Expeditionary Contracting Policy t o address th(‘ 


' ' Secdon 2330a of title 10 of the IJiiiieft StMe.s (’fKle, fts aiuetided by the Nathjnal Defense 
Anthorizadon Act for Fiscal Year 2(X)8, requires DOD t;() .submit an annual inventory of tlte 
activitie-s perfonned pursuant to contracts for services f<jr or on behalf of DOD during the 
pri'('eding iiscal year. These inventone.s art* to condiin a number f>l' difh^rent: elements for 
the service contracts listeti, inchiding infortnalion on the functions and tnissions performed 
by the contractor, the fimding a>urce for the contract, and the number of full-t ime 
contractor entpioyees or its equivalent working tuider the ('ontrart. 

'■ GAO, Defense Acquisitions: Obseyvations on the Dftparhnml of D<fens(‘ Service 
Contmet Inventories for Fiscal YearSWS, GAOdO-JlYOR (WHshingt,on. D.f.1; January 29, 
2010 ). 

John W’amer National Defense Authoilzation Act. for Fiscal Year 2007, Put). L, No. 109- 
364, § 85-1 (2006) (codified at 10 U.S.C. § 23:Xi). 

National Defense Authorization Act for Fiscal YVai- 2008, Pub, L No. 110-181, S 8-19 
(2008). 
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requirement to de%^eiop a joint policy on conting^Micy contracting^ In 
addition, we reported tjiat DOD was reming the October 2005 vereion of 
DOD Instruction 3020.41, ContraMor Personnel Auihorized to Accnmpajni 
the U.S. Armed Forces, to strengtiien t:he depaitmeut’s joint policies and 
guidance on requirements definition; program management, including tlie 
oversight of contractor personnel supporting a contingency operation: and 
ti-aining. As of June 2010, the department has yet to issue either of these 
documents. According to the Assistant Deputy Umier Secret ary of Defense 
(Program Support), the revisions to DOD Instnicdion 3020.41 have l)een 
held up in the review process. Further, the tlepartment has determined 
that it will not issue the Expeditionary^ Cont racting Policy because the 
practitioners do not believe a joint policy is necessary. 


Identifying and Pltinning 
for Operational Cont;ract 
Support Requirements in 
Current Operations 


DOD guidance highlights the need to plan for operational cont ract support; 
early in an operation’s plaiming process, in pai1, bec;au.se of tiie challenges 
associated with using contractors u\ contingencies. These challenges 
include overseeing and managing contract;ors in contingency operations. 
However, in previous reports and testimonies we liave not:ed that DOD has 
r\ot followed long-standing guidance on planning for operatiional contract 
support. Our w'ork continues to show that DOD Iras not fully planned for 
the use of contractors in support of ongoing contingency operations in 
Iraq and Afghanistan, although some efforts are under way at the 
individual unit level. 


On December 1, 2009, the President, announced tlmt an additional 30,000 
U.S. troops would be sent to Alghamstan to assist: in tlie ongoing 
operations there, and the Congressional Research Setvice has estimated 
that fi am 26,000 to 66,000 addtt;lonal coi\t;ractors may be needed to 
support the additional troops. Despite the additional contraclors who will 
be needed to support the troop increase, U.S. F'orc^es-Afgtumistan (USFOR- 
A),“ with the exception of planning for lim increased use of the Arrtxy’s 
Logistics Ci\1i Augmentation Program (LOGCAP), was engiiged in veiy 


GAO, Contract Management: DOD Developed Draft- Gnidanmfor Operaiunml Contmet 
Support but Has Not Met All Legislative Requireinents, GAO4)0-l Jt.R (Wasliiiigt on, D.C.; 
Nov. 20, 2008) 

USFOR-A, is the headquartere for U.S. forces operfiriag in Atgh;uvistan and was 
established in October 2W)8. 

'' LOGCsAP prowdes worldwide l^stics and i>ase anci life support s<'iv1ct'$ iu contingency 
enotronments and provides the it\:yority of base aini life s\.tppori senice.s to U.S. forces in 
Iraq and Afghanistan. 
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little planning for contractors. We did, however, identify sevend individual 
unit efforts to plan for contractor. 

For example, we found some planning being done by 11. S. military' officials 
at Regional Command-East. According to planners from Regional 
Command-East, the command had identified tlie types of units that are 
being deployed to its operational area of Afghanistan and was 
coordinating with similar units already in Afghanistan to determine what 
tyijes of contract support the units relied on. ffu therniore, according to 
operational contract support personnel associated witli a Marine 
Expeditionary Force getting ready to deploy l:o Mghanistan, the staff 
offices within the Marine Expeditionaiy Force headquarters organization 
were directed to identify force structure gaps that could be filled by 
contractors prior to deployment and begin contracting for those services. 
For example, one section responsible for civil affairs identified the need to 
supplement its staff with contracloi's jiossessing engineenng expertise 
because the needed engineers were not avmlable from the Navy. 

Additionally, in April 2010 we reported that while IJ.S. I^'orces-Traq 
( USF-I)‘* had taken steps to identify all the LOCxCAP supporl. it needed for 
tj\e drawdown, it had not identified the other contracted support; it may 
need to support: the drawdown. We reported that according to DOD joint; 
guitiance and Ai'my regulations, peisonnel who plan, support, and execute 
military operations must also detennine the (X)ntracted support needed t;o 
accomjilish their mis-sions. Such personnel inefude combat force 
commanders, base commanders, and logistics personnel. In particular, 
tiiese personnel are responsible for <ie1:,ennining the best approach t:o 
accomplish tiieir assigned tasks and — if the approach includes 
contrac-tors — for identifying the types imd levels of contracted support 
needed. As we i-c^ported in April 2010, Multi-National Forc;e-Iraq’s { MNF-I) 
May 2009 drawdowii plan delegated t he responsibility for del.ennining 
contract support requirements to contracting agencies, such as the Joint 
Contracting (^ommand-lracFAfghanistan, rat:her thm\ to operational 
personnel. How^ever, Joint Contracting C{)mmand-Ira.q/Afghanistan 


MNF-I and its subordinate headquarteis merged into a single hea(:i(inart.ers. IJSF-I, in 
-January 2010. Documents obtained and discussioas held prior to .Janiuuy 2010 will be 
attributed to MNF-I or one of its subordinate (‘omniands as appropiiate. Di.scussions held 
and doCTiments obtained after January 2010 will i.i<* attriiiuted to I'SF-I. 

GAO, Operation Ira-qi Freedom: Actions Needed to FarUitate the F(f>d.eiif .Ormedomi 
of U.S. Forces and Equipment from. !r<uj, GA()-10-.'>70 (Washingtr)ii, D.C.; April 10, 2010). 
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officiate told us that they could not dcterniine the thcaterwicle levels of 
contracted sendees required, or plan for reductions btised on those needs, 
becai^e they lack sufficient, relevant information on future requirements 
for contracted seivdces — ^information that should have been provided by 
operational personnel. For example, according to MNF-I documentation, 
during an October 2009 meeting between operational personnel and 
contracting officials, MNF-I reiterated that the levels of contracted service 
ultimately needed in Iraq during the drawdowui were unknown. This is 
consistent vidth an overarching weakness identified by a <Ioint Staff task 
force, whicii noted limited, if any. visibility of (contractor support and 
pUms and a lack of requirements definition. As a result, rat her than relying 
on information based on operationally driven requirements for contracted 
services, MNF-I planned for, and USF-I is siibseqiumtly tracking, the 
reduction of contracted sup])orl: in Iraq by using historical ratios of 
contractor personnel to servdeeraembers in Iraq. Such ratios may not 
aceturately reflect the levels of contracted support needed during the 
drawdown. 

In our April 2010 report we recommended, among ot her things, that DOD 
direct the appropriate authorities to ensure that: joint; doctirine regtuding 
operational planning for contract support is followexi and that operational 
personnel identify contract support requirements in a timely manner to 
avoid potential waste and abuse and facilitate the continuity of seivices. 
DOD concuiTed with this recommendation and noted that: it reccognized 
that, Unprovements could be made to DOD’s plan:tung for contractor 
support and stated that the Joint Staff is working to improve strategic 
guidance, proces.se.s, and tools available to plan for contr act ed support 
through the ('hairman’s Opcrat;ional Contract Support, Task Force. DOD 
also commented that it rec;ogniz(»(l the need for better sync.hronization 
between opeiational needs and contractor activities and, to that end, U.S. 
Central Command has taken steps to increase visibility and 
synchronization of operational contract suppoil through initiatives sucli 
creating the Joint Theater Supfioit Contracting Command, instituting a 
Joint Contracting Support. Board, and collaborating with the Joint Staff to 
improve guidance. Also, in our April report, we recommended that DOD 
direct, the appropriate authorities (,o conduct an analysis of the benefits, 
and risks of transitioning from LOGCAP III to LOGCAP TV and other 
service contracts in Iraq under current withdrawal timelines to detennine 
the most efficient and effective means for providing essential services 
during the drawdowm. DOD concurred with this recommendation and as 
of May of this year, has canceled the transition from LO(jCAP III to 
IX)GCAP IV for base life support in Iraq dm* partly to concerns about the 
inteiTuption of essential services. The (loci.sion to continue LOGt'AF III 


Page 10 


GAO-10-829T 



19 


rather than transition to LOGCAP IV for hiise life support services was 
based on three main factois: input from military" commanders in Iraq, the 
projected cost of the trai^ition, and contractor performance. C'omraanders 
in Iraq had raised concerns th^ a transition from LOGGAP 11! to LOGCAP 
l\' would strain logistics and trarmportation assets in Iraq at the same time 
that a ma^ive withdrawal of U.S. forces, weapons, and equipment is under 
w’ay. 


In the past, we have repeatedly reported on DOD’s failure to fiiily plan for 
contract support euid the impact that this can have on operations. Several 
units that recently returned from Afghanistan discussed how a lack of 
planning for contract support resulted in service shortages and diminished 
operational capabili^. For example, officials from sevend battalions t;olcl 
us that when they arrived at locations that were intended to be their 
combat ouQioste, they found the area largely unprepared, including a la<d< 
of housing, heating, w^hing machines, showers and food. These bases 
were too small or too remote to be serviced by LOGC'AP, and therefore the 
units had to make their own contract sujiport airangements through the 
appropriate regional contrartiiig command to build, equip and maintain 
their bases. Because the units were unaware they would have to take on 
this responsibility prior to deploying, they did not plan for and allocate 
adeciuate personnel to handle the extensive contract management mid 
overnight duties associated witli building and maintaining their combat 
outpost. As a result, these units had to take milit:ary personnel away from 
their primary missions in order to liandie these contract management; 
duties. Other units faced different c*hallenges as a result of a lack of 
planning for contract support. For example, anotlier unit that recently 
ret unied from Afghanistan stated that the la(,‘k of planning for an increased 
rwpnrement for linguists due to increased troop levels led' t;o shortages 
that resulted in the delaying of some operations. 


Limited X^rogress 
Integrating Contra(*tors 
into Combatant; 
Commands’ Operation 
Plans 


DOI) guidance recognizes the need to include the role of contractoi'?? in its 
operation plans. For example, joint guidance indicates that military 
commanders must ensure that requisite contract planning and guidance 
are in place for any operations where significant; reliance on contractors is 
anticipated, and planning for contractors should be at a level of detail on 
par with that for miiitory forces. To provide greater det ails on c:ontract 
services needed to support an operation mid t he t-apabilit tes tiiat 
contmetore would bring, DOD’s guidance for contingency planning wius 
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re\dsed in February 2006 to require plai\ners to include an operational 
contract support annex — known Annex W — in the combatant 

commands’ most detailed operation plans, if applicable to the plars,"” In 
addition, joint guidance gives the combatant commm\clers the discretion to 
require Annex Ws for additional, less detailed plans. Incorpor ating 
operational contract support into these ty pes of plans represents a critical 
opportunity to plan for the use of contractors at the strategic and tacticid 
levels. 

Althoiigli DOD guidance has called for the integration of an operational 
contract support annex — ^Annex W — into certain combatant (-ommand 
operation plans since February 2006, the department has made limited 
progi'css in meeting this requirement. We reported in March 2010 that 
while planners identified 89 plans that may require an Annex W, only four 
operation plans with Armex Ws had been a[)proved by the Secretary of 
Defense or liis designee, and plarmcrs had drafted Annex Ws for an 
additional 30 plans.'’ According to combatant command officials, most of 
the draft Annex Ws developed restated broad language from existing DOD 
guidance on the use of contractors to support deployed forces, and they 
included few details on the types of contractors needed to execii1;e a given 
plan, despite guidance requiring Annex Ws to list contracts likely to be 
used in theat.er. As a result, DOD risks not fully understanding the extent 
to which it will be r elying on contractors to support combat operations 
and being unprepm-ed to provide the necessary management and oversight 
of deployed contractor pereormel Moreover, the combatant coniman.dei's 
are missing a chanc-e to fully evaluate their overall requirements for 
reliance on coniractiors. 


(.'hairnian of the Joint Chiefe of Staff Matma! 3122,031), ■Joint Opemtion Plan ning and 
Execution System (JOPES), Volntnell, PInnniuy Formats (Feb. 28, 2006), superseded by 
Chairman of the Joint Chiefs of Staff Manual 3122.03C, •/(><»/ Operation Pianniny and 
Execution System (JOPES), Volume If, rianning Formats (Aug. 17, 2007). 

CAO, Warfighter Support: DODNeeiis to Impmre Its Planning for Using Contractors to 
Support Future MilUmy Opemtions, GAO-10472 (Washingtou, D.C. Mar, 30, 2010). 
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Data Collected by DOD’s 
System to IVack 
Contractor Personnel in 
Iraq and Afghanistan Are 
Unreliable 


In January 2(X)7, DOD designated the Synchronized Pre-deployment and 
Operational Tracker (SKyiC as its primary system for collecting data on 
contractor personnel deployed with U.S. forces, and it directed the use of 
a contract clause that requires contractor firms to enter personnel data for 
contracts performed in Iraq and Afghanistan into tl\is system.^ In July 
2008, DOD signed a memorandum of understanding with the Department 
of State (State) and the U.S. Agency for International Development 
(USAID) in which the three agencies agreed to track information on 
contracts meeting specified thresholds performed in Iraq or Afghanistan 
and the personnel working on those contracts.^’ Although the SPOT 
database is designed to provide accountability of all U.S., local, and third- 
country national contractor personnel by name; a summary of the services 
being provided; and information on government-provided support, our 
reviews of SPOT have highlighted shortcomings In DOD’s implementation 
of the system in Iraq and Afghanistan." For example, we found that as a 
result of diverse interpretations by DOD officials as to which contractor 
personnel should be entered into the system, the information in SPOT 
does not present an accurate picture of the total number of contractor 
personnel in Iraq and Afghanistan. While one of the functions of SPOT is 


“ This guidance was implemented in DFARS clause 252,225-7040(g), which specifies that 
contractors are to enter information into SPOT for all personnel auUtorized to accompany 
the U.S. Armed Forces during contingency operations and certain other actions outside the 
United States. Class Deviation 2007-00010 (Oct. 17, 2007) protdded a new clause for 
contracts with performance in the U.S. Central Command area of responsibility that were 
not already covered by DFARS clause 252.225-7040. However, the class deviation excluded 
contracts that did not exceed $25,000 and had a period of performance of less than 30 days. 

^ Section 861 of the National Defense Authorization Act for Fiscal Year 2008 directed the 
Secretary of Defense, the Secretary of State, and the USAID Administrator to enter into a 
memorandunt of understanding (MOU) related to contracting in Iraq and Afghanistan, The 
law specified a number of matters to be covered in the MOU, including the identification of 
common databases to serve as repositories of information on contract and contractor 
personnel Pub. L. No. 110-181. § 861 (2008). 

" GAO, Iraq and Afghanistan: Agencies Face Challenges in Tracking Contracts, Grants, 
Cooperative Agreements, and Associated Personnel, GAO-10-509T (Washington, D.C.: Mar. 
23, 2010); Contingency Contracting: DOD, State, and USAID Continue to Face Challenges 
in Tracking Contractor Personnel and Contracts in Iraq andA,fghanislan, GAO-10-1 
(Washin^on, D.C.: October 1, 2009); and Contingency Contracting: DOD, State, and 
USAID Contracts and Contractor I^rsonnel in Iraq and Afghanistan, GAO-09-19 
(Washin^on, D.C: October 1, 2008). 
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to generate lettera of authorization,"’ not all coutractxjr peraonnel in Iraq, 
particularly local nationals, need such letters, and agency officials 
informed us that such personnel were not being entered into SPOT. 
Similarly, officials at one contracting office in Afghanistan stated that the 
need for a letter of authorization determined w- hether someone was 
entered into SPOT, resulting in Afghans not being entered. Additionally, 
tracrking local nationals in SPOT presents particular cluilieriges because 
their numbers tend to fluctuate because of the use of day laborers and 
because local firms do not always keep track of the individiuils working on 
their projects.'^ 

We made several recommendations to DOD, State, and US.AID in October 
2009 to better ensure consistency in requirements for data entiy in SPOT 
and to ensure that the use and reporting capabilities of SPOT ai'e lulfilling 
statutory requirements among other things." DOD, Stale, and USAID 
agreed that coordination among the three agencies is important, hut DOD 
and Slate disagreed that they needed a new- phu\ to address the issues we 
idcmtified. They cited their ongoing coordination efforts and anticipated 
upgrades to SPOT as sufTicient. However, we believe continued 
coordination among the three agencies is important as they attempt to 
obtain greater visibility into their reliance on contractors, grantees, and 
cooperative agreement l ecipients in dynamic and complex environments. 
Otherwise*, the agencies not only risk not collecting the i!\f,brmation they 
need but also rivsk collecting detailed data they will rvot use. 


Lack of Adequate Numbers 
of Contract Oversight and 
Mauagemeut Personnel in 
Deployed Locations 


One important as]>ect of operational contract support is the oversight of 
c:ontract’5 — which c-an rofei' to coiitract administration functions, quality 
assiiran<'e surv'oillance, corrective action, properly administration, and 
past performance evaluation. Our w'ork has found, however, that DOD 
frequently tiid not have a sufficieiit number of trained conti acting aiid 
oversight personnel to cTfectively manage and oversee its c;ontracts, While 


® A tetter of authorization is a document issued by a governvuent. contract ing officer or 
designee that authorizes contractor pjM-sonnel to travel to, fr(.>.(U, and wittniv a designated 
area and irientifies any additional authorizations, privileges, or government, support the 
contractor is entitled to under the contract. Contractor personnel need SPOT-generated 
ietuus of authorization, among other things, to enter Iraq, receive military identification 
oanis, travel on U.S. military aircraft, or. for security cont raciors, re<’eive approval to carry 
weapons. 

GAO-i0-.50ftT. 

" GAO-lQ-1. 
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several Individual organizatior^ or seivices within DOI) have taken actions 
to help mitigate the problem of not tiaving enough personnel to oversee 
and manage contractors in Afghanistait and Ir aq, tliese <'fforts hav^e b<;en 
driven by individual service and units and are not patt of a vsystematic 
approach by DOD. 

Ultimately, the responsibility for contract oversight rests with the 
contracting officer, who has the responsibility Ibr ensuring that 
contractons meet the requirements as set foil h in the contract. Frequently, 
however, contracting officers are not locaterl in th(^ contingency area or at 
the installations where the services are being pr(5vided. As a result, 
contracting officers appoint contract monitors, known as COKs, who are 
responsible for providing mucrh of the day-to-day ovei'sight of a contract 
during a contingency operation. (X)Rs are tyi)ically drawn from units 
receiving contractor-provided services and are not normally contracting 
specialists. ^ Often their service ns CORs is an additional duty. They 
cannot dii ect the contractor by making commitments or cJianges that 
affect price, quality, quantity, delivery, or other terms and conditions of 
the contract. Instead, they act as th(> eyes and ears of the contracting 
officer and serv’e as the liai.son between tlie cx)ntractor and the contracting 
officer. 

The Defense Federal Acquisition Regulation Supplement requires that 
CORs bo qualified by ti’aining and experience commensurate with the 
responsibiliti(?.s to be dfdegated to them; iiowever, we have repotted in the 
pjist that individuals have been deployed without; knowing that; they would 
be tissigned as CORs, thus precluding tiieir ability to take COR training 
prior to deployment- This cart be a problem because although the courses 
are offercti online, there is limited Inteniet connectivity in theater — 
particularly in Afghanistan. During our recent visits with deployed and 
recently retunu'd units,® we Ibiind that units contitme to deploy to 
Afghanistan without dcsigr»atir»g CORs beforehand. As a result, the 
personnel iissigned to seiv'e as CORs have to take th(^ re<juir(Ml training 
after aniving in theater, which provides technical challenges. Several 
rec^ently returned units told us that it coukl take days 1;o complete the 


W'e receirtly reported that DOD also makes extensive u.se of contj’actors to help {jerfortn 
(rontrac't and grant administration functions in Iraci and Afghanistan. See t:AO-iO-357. 

^ We .spoke with officials from a varietj’ of miUtuiy units, ittcluding officriaLs af. the 
headquarters element and at the brigade and itattahoji levels. 
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2-hour online training because of poor Inteniet comiet-t!vit.v in 
Afghanistan. 

We also found that although CORs and other ovei^sigiit personnel aie 
responsible for assisting in the techiucal irtonitoring or administration of a 
contract, these o\'eisight personnel often lack the iechtiical knowledge 
and training needed to effectively oversee certain contracts. Several units 
that have recently returned from Afghanistan told us tiiat CORs witti no 
eirgineering background are often asked to ovei'see construction projects. 
These CORs are unable to ensure that the buiiding.s and projects t hey 
ovei-see meet the technic^ specifications required in the drawing plans. 

An additional complication is that the plaits me not ill ways provided in 
Eirglish for the CORs or in the appropriate local language (Dari or r’ashto) 
for the Afghan contractor. 

Some steps have been taken to address these c;hallenges. For example, tlie 
Army issued an execution order on CORs in Det’eiuber 2009, in which the 
Army Chief of Staff directed the commander's of deploying units to 
coordinate with the units they will replace In theater to deteiinme the 
number of COfo they will need to designate prior to deployment;. Th(? 
order states that if the commander is unable to determine specific COR 
requirements, each deploying brigade must identify and ti-ain SO COR 
candidates. In addition, the Army order directs the Anny’s Training and 
Doct rine Command to develop training sc^enarios and include COR 
contract oveisight scenarios in mission rehearsal exeix^ises by March 30, 
2010. Tire on.ier also directed the Trainurg and Doctrine Command to 
ensure that (X'wrtingency contracting responsihilities are included in 
appropriate professional military education oouraes. 

In addition, a deploying Miuine Expeditionaiy Force has created an 
operatk)nal contracting support; cell within the logistics eletnent of its 
command headquarters. The members of the cell will assist subordinate 
units with contracting overeight and guidance on policy, and they will act 
as contracting liaisons to the Joint Contract ing Command-Iraq/Afglrariistan 
and as conduits to ttie regional contract ing commands should any issues 
arise. The Marines were prompted to set up this cell by lessons learned 
from their deployment to Operation Iraqi Freedom, where probicuns arose 
as a result of a lack of expertise and personnel to help oversee and 
manage contrectore. In addition, the Marita;' Expeditionary Force trained 
approximately 100 Marines as CORs prior to its deployanent to Afghanistan 
t.his spring. While not all these personnel have been desigtsated as (,X)R.s 
fortlie upcoming deployment, all could called upon to setve as CORs 
sliould the need arise. 
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Wldle we recognize the efforts DOD Inis under way to devekip long-temi 
plans intended to address its personnel shortages, many of the problems 
we have identified in the past continue. In previous reports we have 
recommended that DOD develop strategies to atidress its ov^ci'sight 
problems, and noted that unless DOD takes steps to address its current 
shoitt^es, the department will continue to be at risk with regard to its 
assurance that contractors ai’c providing their required services iti an 
effective and efficient manner. 


Training of Non- Cun ently, military commanders and other unit k>aders are not required to 

Acquisition Personnel to complete operational contract support training prior to deployment . “ We 
Provide Contract have previously report.ed on the potential issues that can mise wh«‘n 

commanded are imaware of their responsibility towmd contractors and 
are uiudear about the difference between command authority and contract: 
authority. 


Oversight and 
Management 


During our December 2009 trip to Afghanist an and in convcrsatii^ns with 
personnel from recently redeployed units, we continued to find that some' 
commanders had to be advised by contract oversight personnel that they 
had t;o provide certain supiiort, such as housing, force protection, and 
meals to the contiactore they were overseeing, and concerns were raised 
about the potent ial risk of military commanders directing contractors to 
perform work outside the scope of the contract: — somet;hing commanders 
lack the authority to do.'** In addition, officials within several units we 
spoke with that hav'c jast redeployed from Afghanistan told us that lac^k of 
knowledge about cxuit racting resulted in the failure to include the light 
mix of personnel in their manpower planning docaiment, This led to 
shoitfalls in critical oversight arcjas, such as in the budging and screening 
office for contractor employees coming on biise. Units tliat had recent;ly 
retumed from Afghaniskm who.se personnel we spoke with also did not 
anticipate t he sheer vxilume of contract ors and the time and rnanpow(»r 
they would need to devote to properly process and oversee these 
contractoi- jiersonnel. This k‘d to the use of soldiers and Marines to 


^ VVliile DOD does not require nuUuirj' conimandei-s to take operational cauifract siippoit 
coiinses. Joint Forces Command iias two operatioital contract support c^ouvses available 
oniine and other courses are avail^ie throxigh the Defense AcejuisUion University and tiie 
Army. 

GAO-10-551T. 
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perfomi contract-related duties such as escort tluty, which liad not Ix'cn 
adequately planned for prior to deplo^Tuent. 

Contractors in contingency operations iue integrated into a wide spcctnnn 
of activities and support, a diverse range of niilita.r>’ finrctions and 
operations that are not confined to the logistics work.!, and t herefore all 
military personnel should be aware of (roiitractors and how to work with 
them. We Irave pre\ioi^ly recommended that DOD develop training 
standards for the services to integrate bjisic familiarity with contractor 
support to deployed forces into their professional militaiy education to 
ensure that military commanders and other senior leaders who may 
tieploy to locations \rith contractor support, have the knowledge and skilly 
needed to effectively manage contractors. DOD concurred with this 
recommendation and recognizes the need lor broad training for non- 
acqiiisition personnel in order for them to understand the basics regarding 
contractor personnel. However, as DOD reported in November of 2009, the 
effort to incorporate operational contract support: into professional 
triilitaiy education was still ongoing. We continue to believe that 
integrating operational contract support into professional military 
education is an important vStep in institutionalizing the concept througliout 
DOD. 


Screening and Providing in Iraq and Afghaiustan, military commanders and other militaiy officials 
Badges to C’ontractors expressed concerns about the securit:y risks that; contractor 

personnel, particuiaiiy third-country and loc.al nationals, pose to U.vS. 
forces because of limitations in the background sc:reening process. In 
2000. we first reported on the chaUeng(js that DOD faced in ensuring that; 
(xmtractor personnel had been thoroughly scree.ned and vetted. “ In July 
2009, we reported dial DOD had not developeil clepartnientwide 
procedures to screen local national and t hird-country national coiit:ractor 
ptnsoniuJ in part because two offic(;s within tlie department; — those of 
the Under Secretary of Defense for Inteiligence and the Under Secretary of 
Defense for Acquisition, Teclmology and UigivStics — could iiot agree on the 
level of detail that should be included in background screening for tliird- 
country and local national employees and therefore lacked assurance that; 


GAO. Militm'M Operations: Background ScramirKis ofCimtrartor Enipiryf/aes 
Supporting Delayed Forces May Lack Critical [uformtxtion. but U.S. Forces Pake Steps 
Id Mitigate the Risk Contractors May Pose, GAO-{)()-!>9t'R{\tashin£itot!. Sepi.. 22. 
2006). 
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all contractor personnel were properly screened:''* As a result , we 
recommended that the Secretary of Defense designate a fo(‘,al point at a 
sufficiently senior level and possessing the ^eca^ssary aiithonty to ensure 
that die appropriate offices in DOD coordinat e, develop, and implement 
poliides and procedures to conduct and a(\iudi(-ate background screenings 
in a timely manner. DOD partially concurred with our recommendation 
imcl responded that tiie Office of the Assistant Deputy Under Secretaiy of 
Didense (Program Support) has been given responsibility for monitoring 
the registration, processing, and accoimting of private security contractor 
peisormel in the area of contingency operations. We not ed tliat while we 
did not dispute this office s role, we did not believe it was tlie correct 
office to resolve disagreements among the offices responsible for 
developiitg DOD’s background s<;reeuing policy. DOD luis still not 
developed a departmentwide policy on how to screen loc’al national and 
third-coiintiy national contractor peraoimel, and as a result it continues to 
face challenges in conducting background screening of these personnel. 

As we reported in July 2009, absent a DOD-wide policy, commandei's 
<levelop their own standards and processes to ensure that contratitor 
personnel have been screened. 

In Iraq, USF-I, the U.S.-led military organization responsible for conducting 
the war in Iracj, has a command wide policy fo r sen-eemng and badging 
contractors. However, in Afghanistan, USFOR-A has not established a 
commaiKiwide policy for screening and badging contractors. Instead, we 
found that each base ilevclops its own background screening and base 
access procedures, resulting in a variety of different; procedures. The lack 
of guidance also affects the ability of force pro1ei^t;ion officials to 
determine the sufficiency of their background screening procedures. For 
example, at one liase, force protection officrials told us that while they 
require contractor peraonnel to provide valid background screenings from 
their home coiuitries, they had not receivcfl guidant;e on how to interpret 
those screenings, and did not: know whether the screenings they received 
were valid. Officials stated tiiat they rely on a biomet ric’ systc^m, also used 
in Irac], to screen local and I hird-countiy national i’onl:ractor personnel. 
However, as we have previously reported, the name (rhec:ks and biome1;ric 
data coUeedion associated with issuing badges rely primarily upon U.S.- 
based databases of criminal and terrorist itiformation and backgiound 


GAO, Conlingetxcy Contmet Mammement: DOI) Nenia lo Deirlop ami Finalize 
Background Screening and Other Standards for [himtr Seeiiritij Onitmctors, 
OAO-t^Sol (Washington, D.C.; July 31, 20050. 


Pago 19 


GAO-10-829T 


28 


checks that reiy on U.S.-based databases, sucii as the i^ioinetric system 
used in Iraq and Afgltanistan, may not be effec'ti\'e iii screc^ning foreign 
r\ationais who have not lived or traveled to the United States. As wo 
concluded in July 2009, wdthout a coordinated DOD-wide effort to develop 
and implement stmidardized policies and prot'edures to ensio e that 
contractor personnel — particularly local nationals and tJurd-country 
nationals — have been screened. DOD cannot be assured that it luis taken 
all reasonable steps to thoroughly screen contractor personnel and 
minimize any risks to the military posed by these persormel. 


Collecting and Distributing Although DOD has policy requiring tlie collection and distiibiition of 

Lessons Learned lessoi^s learned to the maximum extent possible, we found in our previous 

work that no procedures were in place to ensure that lessons learned are 
collected and shared. Many issues that wq continue to l eport. result from 
l.he failure to share lessons h^amed froit\ previous deployments. 

The lack of a lessons learned program means that the knowledge that is 
gained by a ciuTently or previously deployed unit is not fully leveraged to 
DOD's advantage. Personntd we spoke to from units that were deployed or 
tiad just returned from deployment told us that they left for their 
deployment not knowing the extent to which they would have to rely or\ 
contractoi’s or how to staff their manpower planning document and, as a 
result, were shotl handed in several critical oversight area.s and had to use 
troops to peifonn furiciions other than their primary duties. 

We have previously recomn\ended developing a departmentwide lessons 
learned program to c apture the exjjeriences of milil;«i,ry units t hat have 
used logistics support, contracts and establivshing a foca,l point withiit the 
Office of the Under SecTohuy of Defense for Acquisition, Technology and 
Logistics, to lead and coordinate the implementation of the 
departmentvvide lessons learned program to ca^llect and distribute the 
department’s institutional knowledge regarding all fomts of contrac’tor 
support to deployed forces. DOD concurred with this recommendation but 
as of November 2009 these efforts were still ongoing. Implementing these 
recommendations w'ould facilitate a more effective working relationship 
between contractors and the militaiy. 


GAO-06-909R. 
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Concluding 

Observations 


DOD has acknowledged that operational contract support plays an integral 
role in contingency opeiations and that: siiccessfiii exeention of 
operational contract support requires signilicant planning and 
management. While some efforts have br^cn made within the department 
and the individual services to improve the planning for and management of 
contractors, these efforts do not fully w'ork tow-ard integrating operational 
contract support throughout DOD. As we have discusseti, many of the 
operational contract support challenges the department continues to face 
are long-standing and while the department has acknowledged many of 
these challenges, and taken some actions, it has not systematically 
addressed them. 

Looking toward the future, the challenges we have discussed demonstrate 
the need for DOD to consider how it currently uses contractors in 
contingency operations, how it will use contractors to support future 
oi)€nations, and the impa<‘t t;liat providing mmmgement and oversight of 
thcvse contractors has on the operational effect iveness of deployed units. 
These considerations would also help shift, the department’s culture as it 
relates to operational contract support. As DOD doctrine recognizes, 
operational contract support is more than just logistix^al support. 

Therefore, it is important that a significant cultur e change occur, one that 
emphasizes operational contract support throughout all aspects of the 
deparlnient, including planning, training, and personnel requirements. It is 
esp(M:ially import ant that these concepts be institutionalized among those 
serving in leadership positioas, including officers, noncommissioned 
officers, and civilians. Only when DOD has established its future vision for' 
the use and role of contractors supporting de];»loyed forces and fully 
institutionalizes thi' concepts of operational contract support; can it 
effectively a<i(lres.s its long-tcnn capability to oversee and manage tliose 
contractors. 


Mr. Chairman, this concludes my statement. I would be happy to answer 
any questions you or other member's of the subcommittee may have at this 
time. 
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Mr. Tierney. Thank you, Mr. Solis. We appreciate it. 
Ms. Ugone. 


STATEMENT OF MARY UGONE 

Ms. Ugone. Chairman Tierney, Ranking Member Flake, and dis- 
tinguished members of this subcommittee, thank you for the oppor- 
tunity to appear on behalf of the Inspector General of the Depart- 
ment of Defense to discuss contracting in combat zones. Specifi- 
cally, I will highlight a few key deficiencies in contingency contract- 
ing and discuss related ongoing actions to help prevent waste, 
fraud, and abuse. 

Since the early 1990’s, we have identified contract management 
as a major challenge for the Department to overcome, and the Gov- 
ernment Accountability Office has continued to identify this area 
as high-risk. The need for expediency in contingency operations, 
such as in Iraq and Afghanistan, can further increase risks. 

In May 2010, we issued our report, “Contingency Contracting: A 
Framework for Reform.” The intent of the report was to provide a 
useful tool for commanders and contract managers in their efforts 
to improve contingency contracting practices. 

One of the most important areas in contingency contracting is re- 
quirements definition, because the pace of contingency operations 
should compel us to get it right in the beginning. In particular, 
user requirements need to be appropriately translated into contrac- 
tor performance expectations and measures. 

In February 2010, we and our colleagues at the Department of 
State Inspector General Office jointly reported that two task or- 
ders, valued at $1 billion, did not meet defense needs in developing 
the Afghan National Police because the contract did not allow for 
rapid changes to the requirements as the security situation in Af- 
ghanistan changed. 

Another important area is adequate administration of the con- 
tract. Fundamental steps include having a quality assurance plan 
and assigning qualified contracting officer representatives. For ex- 
ample, a Special Operations Forces support activity contracting of- 
ficer did not assign a contracting officer representative to 44 serv- 
ice task orders valued at $514 million. Only after a test caused 
damage to a C-130 aircraft did command officials discover that the 
contractor improperly installed a part that later cost $219,000 to 
fix. 

Sufficient controls of the payment process to ensure that pay- 
ments are proper is another important area in contingency con- 
tracting. For example. Marine Corps officials did not properly au- 
thorize over 9,500 payments, totaling about $310 million. We found 
that Marine Corps officials made 32 duplicate payments, totaling 
$ 21/2 million. One vendor was paid over $200,000 when the Marine 
Corps paid the same invoice three times. 

Although the examples I provided today involve the relationship 
between the Department and prime contractors, the need for effec- 
tive contract management and oversight also exists when the De- 
partment, through its prime contractors, relies on subcontractors. 

Subcontracting guidance applies to the phases of the contracting 
process. For example, during source selection, when required by the 



34 


contracting officer, offers must demonstrate the responsibility of 
their proposed subcontractors. 

The contracting officer may also require consent to subcontract 
to adequately protect the government because of the type of sub- 
contract, its complexity or value, or because special surveillance is 
needed. Additionally, the Federal Acquisition Regulation empha- 
sizes that government quality assurance on subcontracted supplies 
or services should only be performed when it is in the government’s 
interest. 

Ultimately, however, the prime contractor is responsible for de- 
livering supplies or services that conform to the contract require- 
ments. Therefore, it is the prime contractor’s responsibility to en- 
sure that a proposed subcontract is appropriate for the risks in- 
volved and is consistent with sound business judgment. 

There remains continuing concern about whether a prime con- 
tractor provides value to the contract when a subcontractor is per- 
forming most or all of the tasks under the contract. In response to 
section 852 of the National Defense Authorization Act for fiscal 
year 2007, the Department of Defense has implemented contract 
clauses providing the contracting officer with the authority to re- 
cover excessive past-due charges for contracts where the prime con- 
tractor or a subcontractor adds no or negligible value in accom- 
plishing the work performed under the contract. 

The effectiveness of contractor support to expand U.S. operations 
in Afghanistan and other contingency operations can be improved 
by applying lessons learned from contingency contracts already ex- 
ecuted. Among the steps that can be taken to improve contingency 
contracting are: define what is needed and how it can be measured; 
have both program and contracting personnel involved in imple- 
menting a well-documented oversight plan; and have required doc- 
umentary evidence, such as a receipt of goods and services, to sup- 
port proper payments. 

In closing, I would like to add that the top priority of the Office 
of the Inspector General, Department of Defense, is to provide ef- 
fective and meaningful oversight in Southwest Asia. We will con- 
tinue to coordinate and integrate our efforts within the oversight 
community. And I look forward to answering any questions you 
may have. Thank you. 

[The prepared statement of Ms. Ugone follows:] 
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MEMORANDUM FOR DISTRIBUTION 

SUBJECT: Contingency Contracting: A Framework for Reform (Report 

No. D-20I0-059) 


We are providing this report for your infoi-mation and use. We did not issue a draft 
report. This report is based on a body of work performed by the DOD Office of Inspector 
General related to DOD’s contingency contracting that vva.s issued from October 1, 2007 
through April 1, 2010, This report contains no recommendations; therefore, we do not 
require vvritten comments. 

Questions should be directed to Bruco Burton at (703) 604-9071 , 
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Mary L. Ugoiie n 

Deputy Inspector General 
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Results in Brief - Contingency Contracting: 
A Framework for Reform 


What We Did 

Our overall objective wa,s to provide DOD field 
commanders and contract managers with 
information on systemic contracting issues 
identified in DOD inspector General products 
issued from October 1 , 2007 through April 1, 
2010, that involve high-risk areas of contract 
management and identify actions that need to be 
taken to con-ect these is.sucs for future 
contracting. We reviewed 34 reports and 
19 Defense Criminal Investigative Seivice 
investigations related to contracting in 
contingency operations with the primary focus 
being work done in Iraq and Afghanistan. 
Defense Criminal Investigative Sendee 
investigations were included separately in 
Appendix C because the fraud investigations are 
distinctly different from the auditing process. 
We also summarized the DOD Response to the 
Interim Report, “At What Cost-Contingency 
Contracting in Iraq and Afghanistan,” by the 
Commission on Wartime Contracting in Iraq 
and Afghanistan. Our summaiy of the DOD 
response to the Commission on Wartime 
Contracting in Iraq and Afghanistan was 
included to show the progress and focus DOD 
has on contingency contracting. Their work and 
ours have a distinct correlation becau.se we both 
seek to improve program and contract 
management. 

What We Found 

The DOD IG issued 34 reports and completed 
19 investigations of fraud from October 1, 2007 
through April 1, 2010, that pertain to the 
contracting process. We reviewed the 34 
reports and found 10 systemic issues related to 
contracting deficiencies with the top 5 issue 
areas being: 


1 . Requirements, 

2. Contract Pricing, 

3. Oversight and Sutweillance, 

4. Property Accountability, and 

5. Financial Management. 

Additionally, we reviewed the 19 fraud 
investigations, shown on page 42, and 
determined that the criminal offenses occurred 
during the award and contract administration 
phases. 

The “Key Aspects of the Contracting Process" 
flowchart on page iii and the “Fraud Indicators 
and Poor Practices in Relation to the 
Contracting Process" flowchart on page iv are 
useful resources to DOD field commanders and 
contract managers. These flowcharts provide: 

• a useful snapshot of key contract issues 
and fraud indicators related to 
contingency operations, and 

• a visual tool for Commanders and 
contracting officers to assess the 
strengths and weaknesses in their 
contracting approaches and real-time 
awareness of areas that might be 
susceptible to fraud and contributors to 
waste and abuse. 
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The ‘‘Key Aspects of tlie Contracting Process” 
llowchart shows the contracting process in four 
distinct phases; pre-aw'ard, award, contract 
administration, and contract closeout. Each 
phase provides actions that should be taken 
during program and contract management. The 
red text indicates the systemic issue areas 
identified in our audits. 

The “Fraud Indicators and Poor Practices in 
Relation to the Contracting Process” flowchart 
identifies examples of fraud indicators and poor 
contract administration practices that may occur 
in the first three contracting process phases 
(pre-award, award, and contract administration). 

Use of this information should lead to 
immediate improvements in the environment of 
contingency operations. Commanders and 
contract managers can use these charts to assess 
their contracting operations, to identify areas 
that could be improved, to ensure the best 
contracting practices are implemented, and to 
identify vulnerabilities to fraud, waste, and 
abuse. 

What Has Been Done Based 
On Our Audits 

We compiled the recommendations made for 
each of the 5 top issue areas. Specifically, our 
recommendations were for management to: 

• ensure all requirements are fully defined 
and properly compete all requirements; 

® ensure a fair and reasonable price is 
received; 

• develop a Quality Assurance 
Surveillance Plan and properly designate 
a Contracting Officer Representative; 

• establish records and maintain account- 
ability for Government property; and 

e review all invoices and reconcile the 
services and products received. 


What Needs To Be Done 

The effectiveness of contractor support of 
expanded U.S. operations in .Afghanistan and 
other contingency operations could be 
compromised by the failure to extract and apply 
lessons teamed from Iraq. As we surge into 
Afghanistan, it is critical that we review the 
shortfalls identified and develop a framework to 
achieve better contracting for contingency 
operations in Afghanistan and future 
contingencies. Consequently, we have 
identified necessaiy steps to improve contracts 
in current and future contingency operations, 
based on our review of the reported deficiencies. 



39 



40 





41 


What Has Been Done Based On Our Audits 

We reviewed 32 Audit reports and 2 SPO reports that involve high-risk areas of contract 
management and identify actions tliat need to be taken to correct future contracting 
issues. The following encompasses the recommendations made and the actions taken. 

Requirements^ 

We made 16 recommendations addressing inadequate requirements. Nine of the 
16 recommendations are closed^ and 7 remain open."* Our recommendations were for 
management to ensure all requirements are fully defined and properly compete all 
requirements in accordance with the Competition in Contracting Act. For example, w'e 
recommended that the Executive Director, Logistics Civil Augmentation Program, ensure 
that performance work statements accurately reflect warfighter requirements. According 
to the Logistics Civil Augmentation Program Project Management Office, to coiTect this 
issue they have developed and trained the Iraq, Afghanistan, and Kuwait Deputy Program 
Directors and their staffs on the Logistics Civil Augmentation Program IV requirements 
generation process to development appropriate performance work statements. 

Contract Documentation 

Thirty recommendations were made to correct contract documentation. Seventeen of 
these are closed; the remaining 13 are open. Generally, we recommended that 
management develop and maintain a contract file that could reconstmct the history of the 
contract and provide adequate documentation to support all contractual actions. For 
example, we recommended that the Commander, U.S. Army Contracting Command, 
Southwest Asia-Kuwait, comply with FAR Subpart 4.8, “Government Contract Actions,” 
regarding the retention of sufficient contract files that would constitute a complete history 
for contracts under its purview. The U.S, Army Contracting Command, Southwest Asia- 
Kuwait office has re-established management control processes to correct and improve 
contract file maintenance in accordance with FAR Subpait 4.8, 

Contract Type^ 

We made 12 recommendations addressing the selection of contract type. Two of the 
12 recommendations are closed and 10 remain open. For example, we recommended that 
the Executive Director, Logistics Civil Augmentation Program, require the procuring 
contracting officer to establish a plan to identify goods and services within the task orders 
that could be acquired using firm-fixed-price, and develop finn-fixed-price task order 
requirements, in response, the Commander, U.S. Anny Sustainment Command, stated 


“ Requirements consist of two subcategories: Unclear/Changing requirements and Out of Scope 
requirements. 

' A closed recommendation means that the actions taken by management satisfied the intent of the 
recommendation. 

An open recommendation is a recommendation that we are still tracking to ensure that agreed-upon 
actions are impiemented. 

Contract type consists of three subcategories: firm-fixed-price, cost type, and commercial acquisition. 
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that for future task order competitions, the contracting will document the rationale for the 
contract type selected in the competition plan. 

Source Selection 

We made seven recommendations addressing contract source selection. Three of the 
seven recommendations are closed and four remain open. For example, we 
recommended that the Commander, Marine Corps Systems Command, direct the 
Assistant Commander for Contracts to ensure that future procurements for Mine 
Resistant Ambush Protected vehicles are properly competed or justified on a sole-source 
basis. In response, the Marine Corps Systems Command incorporated the 
recommendation into its acquisition strategies for the Mine Resistant Ambush Protected 
vehicle Category II and sole-source award Mine Resistant Ambush Protected vehicle 
Category III procurements. 

Contract Pricing 

We made 34 recommendations addressing contract pricing. Twenty of the 34 recom- 
mendations are closed and 14 remain open. For example, we recommended that the 
Commanding Officer, Naval Facilities Engineering Command Southeast, request a 
refond of $1 .4 million from Kellogg, Brown, and Root for the unreasonable lease charge 
and fees associated with cooking equipment purchase by Commercial Marketing 
Corporation. As a result of the recommendation, the Naval Facili ties Engineering 
Command Southeast withheld $1.6 million from invoices for unreasonable lease charges, 
fees, and applicable overhead costs associated with the subcontract with Commercial 
Marketing Corporation. On March 5, 2009, DC A A disapproved $1.6 million of contract 
costs. On May 1, 2009, the Naval Facilities Engineering Command Southeast issued a 
Contracting Officer Final Decision to Kellogg, Brown, and Root, demanding payment of 
$1.6 million. Additionally, the Naval Facilities Engineering Command Southeast 
executed two deductive contract modifications to recover the funds. 

Oversight and Surveillance® 

We made 155 recommendations to improve oversight and surveillance. Ninety-five of 
the 155 recommendations are closed and 60 remain open. Generally, we recommended 
that management develop a QASP and properly designate and train CORs. For example, 
we recommended that the Commander, U.S. Army Coips of Engineers, Gulf Region 
Division, develop and implement a QASP for transportation services, specifically for 
future contracts, that clearly outlines roles and responsibilities for monitoring contractor 
perfonnance. As a result of the recommendation, the contracting officer issued a 
modification to incorporate a QASP into the contract. The QASP identified the roles and 
responsibilities of quality assurance personnel and specifically requires quality assurance 
personnel to administer and monitor the contractor’s performance for the contracting 
officer. 


Oversight and surveiHance consists of six subcategories: Acceptance, Contracting Officer, COR, DCAA, 

DCMA, and Written Procedures. 


31 



43 


Inherently Governmental Functions 

We made 1 2 recommendations to eliminate the performance of inherently governmental 
functions by contractors. Four of the 12 recommendations are closed and 8 remain open. 
For example, we recommended that the Director, Special Operations Forces Support 
Activity, develop internal controls to ensure that Special Operation Forces Support 
Activity Business Management Division contractors and Government personnel follow 
all elements of the FAR regarding inherently governmental activities. To prevent future 
inherently governmental issues, the Special Operations Forces Support Activity 
implemented an internal policy that directs all Special Operations Forces Support 
Activity contractors to clearly identify themselves as contractors in ail situations where 
their contractor status is not obvious. Additionally, the internal policy states that Special 
Operations Force Support Activity contractors are not authorized to sign or approve 
contractual documentation, including documentation that defines requirements. 

Property Accountability 

We made 66 recommendations to improve property accountability. Forty-two of the 
66 recommendations are closed and 24 remain open. For example, we recommended that 
the Director, Gulf Region Division Contracting Division, reconcile and resolve inventory 
discrepancies with the contractor. As a result. Gulf Region Division Internal Review 
evaluators compared December 2008 inventoiy reports and found a difference of 
10 vehicles, or 1.5 percent, because different counting methods were used to create the 
reports. 

Award Fee 

We made eight recommendations addressing the award fee process. Two of the eight 
recommendations are closed and six remain open. For example, we recommended that 
the Commander Officer, .Naval Facilities Engineering Command Atlantic, establish 
procedures to verify that award fee assessments made by the contracting officer and 
technical representatives are reconciled against each other and ensure that written 
statements matched the perfomiance ratings. In response to the recommendation, the 
Global Contingency Construction Standard Operating Procedures Users Guide was 
revised to address the award fee process. Specifically, the Global Contingency 
Construction Standard Operating Procedures Users Guide requires the contracting officer 
to collect the award fee evaluation from the technical representatives, but allows the 
contracting officer to provide input. 

Financial Management’’ 

We made 49 recommendations addressing financial management. Eighteen of the 
49 recommendations are closed and 3! remain open. For example, we recommended that 
the Director, Gulf Region Division Contracting Division, review all prior invoices and 
reconcile the seiwices received and services billed wdth the contractor. To address this 


' Financial Management consists of three subcategories; Billing, Payments, and Potential Antideficiency 
Act Vioiations. 
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issue, all elements of the task order will be reviewed by the U.S. Army Cotps of 
Engineers and the Army Audit Agency, including invoice reconciliation, as part of the 
closeout process. 
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What Needs To Be Done 

The effectiveness of contractor support for expanded U.S. operations in Afghanistan 
could be compromised by the failure to extract and apply lessons learned from Iraq. As 
we surge into Afghanistan, is it critical that we review the shortfalls identified and 
develop a framework to achieve better contracting for contingency operations in 
Afghanistan and future contingencies. Based on our review of the reported deficiencies, 
we believe the following steps need to be taken to improve the contracting process in 
current and future contingency operations. These steps are not ai!-inciusive in a 
contingency contracting environment and should be considered in unison with Federal 
and DOD guidance and the contracting process flow chart (See page iii). 

• Contract Documentation 

Complete and detailed documentation is essential to all phases of the 
contracting process. The contracting officer should ensure that a complete 
and w'ell-documented contracting file, to include pre-award consideration on 
requirements, acquisition strategy, pre-award pricing, the basic contract, and 
all the modifications or task orders, exists for the life of the contract. The 
contracting officer should ensure appropriate financial management occurs for 
the life of the contract to include the type and amount of funds being obligated 
to the contract. 

• Requirements 

Program personnel must ensure that clear, complete, well-defined 
requirements exist for the entire contract. When conditions do not allow for 
clearly defined requirements for the entire contract, the contracting officer 
should use a type of contract structure that allows well-defined requirements 
to be developed for segments of work, such as task orders or basic ordering 
agreements. 

• Acquisition Strategy 

Contracting officers must prepare an acquisition strategy that considers the 
contract type, a source selection strategy, a pricing strategy, and funding. 
When preparing the acquisition strategy, program personnel should document 
market research to assist in establishing a source selection strategy and must 
develop a detailed, specific solicitation, 

• Contract Type 

When detennining w'hether the contract should be fixed price or a cost-type, 
the contracting officer should consider the procurement history and, if 
applicable, evaluate prior work to support the contract tyi^e decision. 

Contracts should be structured to allow for fixed price and cost-type line items 
when appropriate. Contract type is important to future surveillance 
considerations. The more cost-type work that is included, the more 
surveillance assets will be required. 
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• Source Selection 

The contracting officer must have well-defined and measurable source 
selection criteria and well-documented selection decisions that appropriately 
discuss price and technical tradeoffs for competitive procurements. For 
negotiated procurements, prices must be properly supported and documented. 

® Contract Pricing 

The contracting officer should have robust pre-award pricing support. As a 
general rule, DCAA is used to provide pricing support for pre-award 
proposals for contract cost support and DCMA is used to provide technical 
support for labor hours, labor mix, and procurement ciuantities. To the extent 
available, DC.AA and DCMA should be brought into the process early and 
used throughout the life of the contract. In addition, for cost-type contracts, 
DCAA should review the accounting and business system of the proposed 
contractors. Contractors must be able to account for and properly record 
costs. If DCAA and DCMA are not used, suitable pricing and technical 
expertise or both should be used. Furthermore, pricing and technical support 
decisions should be detailed and documented. 

All aspects of the negotiation, specifically the price negotiation memorandum, 
should be documented in detail to allow an independent party to understand 
the conclusions negotiated. The contracting officer must have certified cost or 
pricing data for sole-source procurements unless an exception applies. If 
certified cost or pricing data are used in negotiation, the contracting officer 
should document that he or she relied on the data. If an exception applies, 
other cost or pricing data should be obtained to the extent necessary. 
Comparison of independent government cost estimates to proposed price 
should nonnally not be the primary or only basis for establishing price 
reasonableness. Independent government cost estimates, when used, should 
be detailed and well-documented as to the basis for the supporting 
documentation. Use of prior price history for other contrac ts should be 
closely scnalinized. Relying on prior prices without knowing how those prices 
were established or the scope of the other awards relative to the anticipated 
procurements does not provide an appropriate comparison. As an example, 
prior prices on a contract action for $200,000 likely could not be relied on to 
establish price reasonableness for a newly proposed contract for S3 million, 

® Oversight and Surveillance 

Both program and contracting personnel must ensure a well-documented 
surveillance approach is in place. QASPs and surveillance logs should be 
measurable and documented to show the quality and quantity of actual 
surveillance performed. Because of the magnitude of surveillance issues 
found in our audit work, a robust surveillance system is essential. Program 
and contracting personnel must ensure that sufficient contract oversight occurs 
and that oversight personnel are adequately trained. 
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When evaluating the amount of oversight needed for a contract, the following 
should be considered: 

o contract type, 
o products versus services, 
o criticality of product and service, and 
o number of locations. 

For example, a cost-type service contract with contract performance at 
multiple locations will require a much more robust oversight staff. Contracts 
that allow for award fee should be well documented with measurable criteria, 
and award fee decisions must be well documented. Contract oversight 
personnel should perfonn realistic and measurable reviews and ratings of 
contractor perfomiance. It is crucial that contractors do not perform 
inherently governmental functions such as oversight and surveillance, 
especially for cost-type contracts. 


s Acceptance and Payment 

The contracting officer should ensure that the Government is accepting the 
supplies and services being provided by the contractor and that acceptance 
and inspection are adequately documented. Additionally, the contracting 
officer should ensure that a documented process is in place for the review and 
approval of interim vouchers including requirements for detailed supporting 
documentation to be included with the payment voucher. DCAA should be 
included in the interim voucher review process whenever possible. 

There is a critical shortage of qualified contract management personnel in 
theater and those who are there are stretched too thin. In particular, the 
process for designating and training CORs to check contractor performance in 
theater is broken. DOD should accelerate its plans to establish a contracting 
command in Afghanistan. The troop surge in Afghanistan demands that 
contracting oversight be conducted in country rather than from Iraq, which is 
currently the case. 
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Mr. Tierney. Thank you very much, Ms. Ugone. 
Mr. Bowen. 


STATEMENT OF STUART BOWEN, JR. 

Mr. Bowen. Good morning, Chairman Tierney, Ranking Member 
Flake, distinguished members. Thank you for inviting me again to 
appear before the committee to address the challenges of contract- 
ing in combat zones, and specifically to address the issue of “who 
are our subcontractors.” 

Permit me to provide three premises that frame my remarks at 
the outset. First, the Iraq experience underscores the truism that 
contracting in a war zone is uniquely challenging and vulnerable 
to fraud, waste, and abuse. Second, fraud, waste, and abuse will 
metastasize unless a well-managed oversight regime is imple- 
mented that balances the principle of effective financial steward- 
ship with the goal of mission accomplishment. Third, a weakly 
resourced contracting corps, such as we have seen in Iraq and Af- 
ghanistan, will vitiate oversight severely and, as you pointed out. 
Chairman Tierney, potentially undermine mission accomplishment. 

Since we have been studying the problems arising from Iraq con- 
tracting for the last 6 years, we have issued 230 reports, chiefly 
looking at primes, because that is what the FAR tells us about. But 
we have gotten into some of the subcontracting issues, and, in 
those cases, we have seen that the primes frequently don’t know 
who their subcontractors are either. I think part of the reason that 
Chairman Towns sent his letter to Secretary Gates last November 
was to get at this issue, to find out what knowledge the Defense 
Department had about their primes, about the subcontractors, and, 
thus, this hearing. 

Two paramount lessons learned arise from our reporting that I 
think still need to be addressed to grapple with this issue. One, as 
we pointed out 4 years ago in our contracting lessons learned re- 
port, the U.S. Government should develop and implement contin- 
gency Federal acquisition regulations, that are specifically shaped 
and defined for contingency operations. 

Two, as part of an overall reform and a recognition that there is 
a lack of unity of command and, thus, a lack of unity of effort in 
Iraq and Afghanistan, a new institution should be established, a 
U.S. Office for Contingency Operations, that grasps contracting, 
personnel, IT, all the elements essential to success. And that new 
institution should be given responsibility. 

Right now, we have a contingency contracting corps in GSA, but 
it is not really functioning. The Coordinator for Reconstruction and 
Stabilization at State has the personnel responsibilities — not really 
engaged in Iraq at all, very limited in Afghanistan. And DOD, 
meanwhile, is pushing forward with its significant stabilization en- 
tities, but they are not effectively integrated. That reform, that 
challenge, that problem stands before the Congress and the country 
to fix. 

Finding out and understanding who our subcontractors are and 
who our contractors are in Iraq and Afghanistan should be studied 
through three lenses: policy, transparency, and accountability. 

In Iraq, two policies shaped the overall contracting effort: the 
heavy use of contractors to begin with, unprecedented in the his- 
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tory of contingency operations, in 2008 reaching upwards of 
190,000 contractors in-country, with the contracting corps simply 
not sufficient, not capable of keeping track of them. Thus, you get 
waste, the real issue in Iraq, and I think the real issue in Afghani- 
stan. Severe waste ensued, billions of dollars wasted needlessly, be- 
cause of poor quality assurance programs, which are intended to 
ensure there are quality control programs, which primes are sup- 
posed to implement to cover subcontractors. Didn’t get done 
enough. And, as a result, this serious waste occurred. 

Second, the movement toward using local contractors, under- 
standably from a policy perspective to build capital, to improve em- 
ployment. But, in Iraq, we don’t know who those contractors are. 
We don’t have a data base. It’s difficult to track. And, thus, there 
certainly was waste and corruption that ensued. 

On the transparency front, I think that if the Congress wants to 
know who our subcontractors are, amending the FAR is a good way 
to do it. Right now, the only way that the contracts that Chairman 
Towns requested from DOD will reveal who the subcontractors are 
is if the terms of the contract required it. However, if you so chose, 
you could amend the law to require a minimal disclosure of sub- 
contracting. I think that’s a step in the right direction toward 
transparency. 

And on the accountability front, rebuilding the contracting corps 
is an essential element to ensuring not just the oversight of primes, 
but also the oversight of subcontractors. 

So, in summary, I think there are four recommendations that we 
put forward for the committee and for the Congress to consider. 
First, implement the Contingency Federal Acquisition Regulation 
and develop the U.S. Office for Contingency Operations to manage 
these methods, this new way forward for protecting our national 
security interests abroad. 

Second, reexamine the heavy use of contractors in contingencies 
and explore whether some inherently governmental functions are, 
in fact, being incorrectly outsourced. 

Third, rebuild the contracting corps. It’s ongoing at DOD, but I 
think it’s a governmentwide issue. And, certainly, with respect to 
contingencies, when you have 190,000 contractors in-country, you 
have to have a contracting corps that is capable. We don’t have it 
today. 

And, finally, amend the FAR as you see fit to give you the trans- 
parency, the information you need and want about who our sub- 
contractors are. 

And, with that, Mr. Chairman and Members, I look forward to 
your questions. Thank you. 

[The prepared statement of Mr. Bowen follows:] 
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Chairman Tierney, Ranking Member Flake, and distinguished members of the subcommittee, 
thank you for inviting me to discuss the oversight of subcontractors in combat zones. This is a 
complex issue and one that deserves serious examination. I have been the Special Inspector 
General for Iraq Reconstruction (SIGIR) for more than six years and Itave traveled to Iraq 27 
times. My statement will draw extensively on my personal observations as well as the specific 
work of my office. 

In that spirit, Mr. Chairman, let me begin by observing that in a world where much of our 
stabilization and reconstruction effort is earned out by contractors, we must con.sider how we can 
keep subcontractors and those tiered below them from undermining national objectives as they 
attempt to carry out contracts. This is, of course, largely a matter of transparency and oversight 
— but it also requires hard thinking about the design of contracts before the operation starts. 

Defense Department guidance now mandates that a detailed projection of contracting 
requirements be prepared as part of operational planning. Military and civilian planners must, 
however, also consider at the outset how the contracting that an operation pre-supposes might, in 
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fact, undermine national objectives, and how the downside of contracting and subcontracting 
can be controlled. Moreover, during the course of the operation, senior leadership, program 
officers, and acquisition personnel must understand the larger context of what the United States 
government is trying to achieve, and they must convey this as best they can to contractors. 
Government leaders must, in particular, remain alert to the fact that changing circumstances may 
require that contracting arrangements be re-evaluated and restructured. We need to be ready to 
act on what we learn. 

Managers considering how to oversee contractors and subcontractors supporting U.S. operations 
and objectives in Iraq, Alghanistan, and other countries must balance the risks of operating in an 
unstable security environment, on the one hand, against the benefits of providing greater 
stewardship over taxpayer dollars, on the other. My testimony today discusses achieving that 
balance fiom three perspectives: policies, transparency, and accountability. 

Before I address these specific issues, 1 want to make four overall points. First, the Iraq 
experience has showm that contracting in a hostile/combat environment is much more difficult 
and far more vulnerable to fraud and waste than is contracting in a benign environment. Second, 
the risks associated with contracting in an environment such as Iraq or Afghanistan can be 
mitigated through appropriate checks and balances, but those risks cannot be eliminated. Third, 
contracting and procurement practices have long been a focus of SIGIR’s work; in July 2006, for 
example, we issued a lessons learned report aimed at improving those practices. ' That report can 
be found at httn ://www.sit;ir.iTiilffiiles'iessonsleamcd/Les.sons Learned Julv2 1 .pdf , and I ask that 
it be incorporated into my testimony by reference. Fourth, SIGIR’s past work has shown that 
contractor oversight problems affect all executive agencies operating in war zones. 


To address these problems, SIGIR has made two key recommendations. 

First, SIGIR has recommended that a working group led by the Department of Defense (DoD) 
explore the creation of an enhanced Contingency Federal Acquisition Regulation (Contingency 
FAR). The need for a Contingency FAR was reinforced during our discussions with the 
Commanding General of Multi-National Forces-Iraq (MNF-1) when he observed that there was a 
compelling need for a single, simplified, and uniform contracting process for use during 
contingency operations. 


Second, SIGIR has proposed the creation of a new integrated office to manage stabilization and 
reconstraction operations, which would significantly enhance planning and execution. 
Developing policies and procedures for managing contractors in contingency operations is one of 
the issues that office would address (although it would not directly address actions taken in direct 
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support of combat operations, such as the Host Nation Trucking contract addressed in the 
Subcommittee Majority Staffs recent report),* 

POLICY CHOICES SET THE OVERALL FRAMEWORK FOR OVERSIGHT 

U.S. policies for using contractors in war zones significantly affect the U.S. government’s ability 
to accomplish oversight. Questions such as the extent to which contractors will be used, the 
types of services that will be perfomied, and the extent to which host- and third-country 
contractors will be used all affect the U.S. government’s ability to provide oversight of 
contractors. The size and qualifications of the acquisition workforce available in a combat zone, 
and the ability of program managcns to understand the contracting process and their role in it, are 
also important factors. Senior leaders must strike the proper balance on all of these questions, 
taking into account the need for proper stewardship of resources. 

To illustrate these points, I want to focus on two policies implemented in Iraq, These policies, 
although designed to meet program goals and objectives, created a greater oversight risk for the 
U.S. government. 

First, as a matter of policy, DoD relies heavily on contractors for services that were previously 

provided by troops services such as site security and logistical support for U.S, installations. 

The civil reconstmetion of Iraq has largely been accomplished by contractors. Our reporting on 
reconstruction contracts has demonstrated significant shortfalls in most aspects of contractor 
oversight: there are simply not enough qualified contracting and program personnel available to 
secure the government’s interests even at the prime contractor level. 

A second policy that increases oversight risk is specifying that local contractors receive priority 
consideration for contracts. The Iraqi First program, developed by DoD in 2006 to stimulate and 
expand Iraqi employment and skills, encouraged the use of Iraqi contractors and personnel and 
resulted in greater subcontracting, DoD reported that during fiscal year 2008 it awarded more 
than $2.34 billion in contracts to Iraqi vendors, an increase of $300 million over fiscal year 2007. 
As of March 2010. DoD reported about 4.400 contractors were participating in the program. 

Contracting with host-country firms has several benefits: it creates jobs, stimulates the local 
economy, and supports counterinsurgency efforts. However, in Iraq and other countries where 
there are no reliable databases with information on contractors, the vetting process presents a 
very real and difficult problem, especially at the subcontractor level Often, records on personnel 
and companies either do not exist or are very limited. Therefore, oversight risks increase 
because it is difficult to determine the reliability, integrity, and allegiance of companies and 
individuals. 1 believe there need.s to be a thorough examination of the policy implications of 
using contractors, especially from the host countiy and from third countries. 
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It should be noted that government activities sometimes work at cross-purposes for reasons that 
may be totally unrelated to the fact that some activities may be contracted. For example, the 
DoD’s Commander’s Emergency Response Program (CERP) and the Department of State/U.S. 
Agency for international Development’s (USAID) Economic Support Fund programs in the Iraqi 
countryside often negated one another’s effects; but this had little to do with the contracted 
elements and everything to do with the government’s inability to achieve unity of effort. 

TRANSPARENCY IN CONTRACTS CAN BE DIFFICULT TO ACHIEVE 

The FAR provides contracting agencies with considerable flexibility in requiring prime 
contractors to identify subcontractors and their qualifications to perform on the contract. 
However, the need or desire for greater information on subcontractors must be balanced with the 
reality that the infomiation may not be available in all cases and that such infoniiation comes at a 
cost. Moreover, the desire for more specificity in contracts to hold contractors accountable for 
their actions must be balanced against the reality that the government may have little practical 
recourse when faced with poor perfonnance by a contractor in a combat zone, 

SIGIR believes that the provision of more infomiation on contractors and subcontractors would 
provide greater transparency in contracts and could give agencies the opportunity to determine 
the acceptability of subcontractors. However, even prime contractors may have difficulty 
identifying all of their subcontractors. 

For example, in .(uly 2007 SIGIR issued a report that discussed the difficulties in ide.ntifying 
subcontractors involved in Iraq reconstniction work.^ The study looked at USAID’s Phase II 
design-build construction contract awarded to Bechtel. The contract was awarded for $680 
million on April 17, 2003, but was later modified and increased to approximately $1 .03 billion. 
The contract ended on Febraary 28, 2006. 

The Bechtel Phase II contract was geared toward the use of subcontractors according to its 
USAID-approved subcontracting plan, which stated that Bechtel would subcontract 

approximately 90% of the direct reconstruction costs. Bechtel awarded 66 subcontracts -64 

fixed-price a.nd 2 cost-plus fixed-fee. Of the 66 subcontractors, 1 1 further subcontracted to 1 02 
lower-tier subcontractors. Thus, we were able to identify a total of 1 68 subcontractors. Bechtel 
officials also told us that there were probably other subcontractors that were not specifically 
identified. This lack of information creates oversight risks for the U.S. government. 

The FAR also provides agencies considerable flexibility to incoiporatc requirements into 
contracts that “flow down” from prime contractors to their subcontractors. Greater specificity in 
contract requirements achieves a number of objectives such as putting subcontractors on notice 
of government requirements, providing contract managers with firm criteria to evaluate 


’ fiertew of Bechtel's Spending under Its Phase U Iraq Reconstruction Contract (SIGIR-07~009), 7/24/2007 . 


4 



54 


contractor perfonnaiicc, and providing the government a sound basis to pursue adverse actions 
against contractors who do not perform to those requirements. 

I believe a Contingency FAR would better position agencies to identify requirements that should 
be incorporated in contracts. To help ensure that contractors and subcontractors do not 
undemrine national policy, the Contingency FAR could require appropriate tenns along these 
lines in contracts. I also believe there is a necessary balance that needs to be struck between the 
need and desire for greater transparency about subcontractors with the lack of reliable 
information about them, in some cases. 

ACCOUNTABILITY CANNOT ALWAYS BE ENSURED 

Government agencies need to hold contractors accountable for the satisfactory performance of 
their contracts and for their actions in the performance of that work. However, again, there is a 
need to balance carefully risks against benefits. There are instances where the ability to perform 
oversight is reduced due to security concerns or the nature of the program being implemented. 
Those factors need to be considered in the government’s plans, and they were not considered, or 
were inadequately considered, in the case of Iraq’s reconstruction. 

SIGlR’s work has identified a number of factors that have affected government oversight and 
accountability with respect to reconstmction efforts in Iraq. One of our 2008 reports summarizes 

the key issues,'* For example, we state that staffing is,sues not having enough people with the 

right skills and the rapid turnover of personnel — reduced the U.S. government’s ability to 
effectively manage contracts and programs and contributed to a perception that government 
officials were inexperienced. We cite a specific contract where the contractor estimated it was 
overseen by 17 different contracting officers between March 2004 and April 2006, the two years 
of the contract. 

With regard to security concerns, the same report states that the U.S. goveniment did not fliHy 
anticipate or plan for working in the unstable security environment that confronted U.S. 
managers. 

Programs involving host-country companies and direct payments to local nationals also can 
present accountability challenges. While evidence of problems with such programs is not 
widespread, SIGIR and the USAID Inspector General have identified several instances of 
problems in this area. 

In an audit currently being conducted by SIGIR, preliminary findings show accountability 
problems with the MNF-I Sons of Iraq program. The Sons of Iraq were local nongovernmental 
security forces that worked with the MNF-I and, in some cases, the Iraqi government, to protect 
their local communities. 

Key Recurnna Manag ement R saes Identified in Audits of kaa Reconstructio n Efforts. SiGiR Q8- Q2Q. 7/27/2Q08. 
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SlGIR’s preliminary work has identified accountability problems. Some of the probiems include 
ghost employees and poor controls over the distribution of cash payments to local leaders who 
were responsible for paying their men. No rosters or receipts were provided to the U.S. 
military’s fund managers. 

The vulnerability of these types of programs was demonstrated when Captain Michael Dung 
Nguyen pled guilty in December 2009 to the crimes of theft of government property and 
stracturing financial transactions. Nguyen admitted that while deployed to Iraq, he stole 
approximately $690,000 in currency from the CHRP program, which funded both the Sons of 
Iraq program and local relief and reconstruction. Nguyen gained access to the cuixency in his 
capacity as a project purchasing officer. 

In March 2008, the USAID Inspector General reported that funds from its Community 
Stabilization Program (CSP) were “being extorted by at least one known militia leader,” with 
adverse consequences for U.S. military personnel.^ USAID’s CSP program is a $544 million 
program intended to complement military security efforts and civilian local government 
development with economic and social stabilization efforts such as community cleanup 
campaigns and trash collection, rehabilitation of roads and schools, and larger-scale engineering 
projects to improve water and sewage services. 

In this instance, USAID received a letter from a USAID Provincial Reconstruction Team 
representative embedded with the U.S. militaiy stating that there were “compelling indications” 
that funds from CSP projects in his area were being extorted. In response, the USAID Inspector 
General gathered detailed evidence concerning the extortion of funds from CSP projects and 
their possible diversion to militia activities. 

The major factors contributing to the program’s vulnerability to fraud were the lack of regular, 
independent site monitoring and the inadequate vetting of CSP contractors. Estimates of 
potential fraud in this case ranged from $6.7 to $8.4 million. Evidence in USAID's report 
suggested that similar problems may exist elsewhere in Iraq. 


In summary, I have presented a need to reach a balance between achieving program objectives 
and fulfilling the responsibility to safeguard taxpayer funds that arises when using contractors in 
a combat zone. To address concerns raised about cunent practices, 1 believe a Contingency FAR 
would be useful in the short terra to help agencies identify requirements that should be 
incorporated in contracts. 1 also believe there is a longer-term need for a thorough examination 
of the policy implications of using contractors, especially local or third-country finiis and 

^ Audit of USAID /lraa’s Comm u nity Stabilization Program, USAiD-E-267-08 -00t. 3/18/2008. 
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employees. Lastly, and most importantly, I believe that a new integrated office to manage 
stabilization and reconstruction operations could significantly enhance the U.S. government’s 
ability to plan and execute these operations, including the use and oversight of contractors. 

That concludes my testimony. Thank you for your attention, and I am happy to answer any 
questions you may have. 
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LESSONS IN CONTRACTING FROM 
IRAQ RECONSTRUCTION 


KEY LESSONS LEARNED: STRATEGY AND PLANNING 
• Include contracting and procurement personnel in all plan- 
ning stages for post-conflict reconstruction operations. The 
pre-deployment interagency working groups for Iraq reconstruc- 
tion did not adequately include contracting and procurement 
personnel. 


• Clearly define, properly allocate, and eflectively communicate 
essential contracting and procurement roles and responsibili- 
ties to all participating agencies. The failure to define contract- 
ing and procurement roles and responsibilities at the outset of 
the Iraq endeavor resulted in a subsequently fragmented system, 
thus foreclosing opportunities for collaboration and coordination 
on contracting and procurement strategies. 

• Emphasize contracting methods that support smaller projects 
in the early phases of a contingency reconstruction effort. The 

Commander’s Emergency Response Program (CERP) and simi- 
lar initiatives in Iraq proved the value of relatively small, rapidly 
executable projects that meet immediate local needs and thereby 
have the salutary effect of enhancing relations with local commu- 
nities. 


• Generally avoid using sole-source and liniited-coinpetitioii 
contracting actions. These exceptional contracting actions 
should be used as necessary, but the emphasis must always be 
on full transparency in contracting and procurement. The use of 
sole-source and limited competition contracting in Iraq should 
have virtually ceased after hostilities ended (and previously 
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solc-soiirced limited competition contracts should have been 
promptly re-bid). 

KEY LESSOiS LEARNED: POLICIES AND PROCESS 

• Establish a single set of simple contracting regulations and 
procedures that provide uniform direction to all contracting 
personnel in contingency environments. The contracting pro- 
cess in Iraq reconstruction suffered from the variety of regula- 
tions applied by diverse agencies, which caused inconsistencies 
and inefficiencies that inhibited management and oversight. CPA 
contracting developed CPA Memorandum 4 for contracts funded 
by the Development Fund for Iraq (DIT). Other agencies used 
the Federal Acquisition Regulation”'* (FAR) and its supplements. 
Certain agencies used departmental regulations to modify their 
application of the FAR for contracting in Iraq. USAID used its 
own statutory authority for contingency contracting (within the 
FAR). 

• Develop deployable contracting and procurement systems 
before mobilizing for post-conflict efforts and test them to 
ensure that they can be effectively implemented in contin- 
gency situations. After reconstruction operations began in Iraq, 
contracting entities developed ad hoc operating systems and 
procedures for monitoring contracts and maintaining contract- 
ing and procurement histories; this limited contracting efficiency 
and led to inconsistent documentation of contracting actions.”’ 

• Designate a single unified contracting entity to coordinate all 
contracting activity in theater. A unified contract review and 
approval point would help secure the maintenance of accurate 
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information on all contracts, thereby enhancing management 
and oversight. 


• Ensure sufficient data collection and integration before devel- 
oping contract or task order requirements. The lack of good 
requirements data slowed progress early in the reconstruction 
program. 

• Avoid using expensive design-build contracts to execute small 
scale projects. While the use of large construction consortia may 
be appropriate for very extensive projects, most projects in Iraq 
were smaller and could have been executed through fixed-price 
direct contracting. 


• Use operational assessment teams and audit teams to evaluate 
and provide suggested improvements to post-conflict recon- 
struction contracting processes and systems. Oversight entities 
should play a consultative role (along with their evaluative role), 
because the rapid pace of reconstruction contingency programs 
cannot easily accommodate the recommendations of long-term 
assessments or audits. 
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RECOMMENDATIONS 


RECOMMENDATION i: 

Explore the creation of an enhanced Contingency FAR (CFAR). 
When the SIG I R met with the Commanding General of the Multi- 
National Forces-Iraq and told him of the contracting Lessons 
Learned Initiative, he observed that there was a compelling need for 
a single, simplified, and uniform contracting process for use during 
contingency operations. Although the existing FAR provides avenues 
for rapid contracting activity, the Iraq reconstruction experience 
suggests that the FAR lacks ease of use. Moreover, promoting greater 
uniformity through a single interagency CFAR could improve 
contracting and procurement practices in multi-agency contin- 
gency operations. An interagency working group led by DoD should 
explore developing a single set of simple and accessible contracting 
procedures for universal use in post-conflict recon,struction situa- 
tions. Congress should take appropriate legislative action to imple- 
ment the GEAR, once it is developed by the interagency working 
group. 


RECOMMENDATION 2: 

Pursue the institutionalization of special contracting programs. 
In Iraq, smaller scale contracting programs, like the Commander’s 
Emergency Response Program (CERP) and the Commanders 
Humanitarian Relief and Reconstruction Program (CHRRP), 
achieved great success. Commanders used these programs to 
accomplish projects that immediately met the needs of a post-war 
population in distress. Given the positive performance of CERP 
and CHRRP in Iraq, the Congress should legislatively institutional- 
ize such programs for easy implementation in future contingency 
operations. 
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RECOMMENDATION 3: 

Include contracting staff at all phases of planning for contingency 
operations. Contracting plays a central role in the execution of 
contingency operations, and thus it must be part of the pre -deploy ■ 
ment planning process. Whether for stabilization or reconstruction 
operations, contracting officials help provide an accurate picture of 
the resources necessary to carry out the mission. 

RECOMMENDATION 4: 

Create a deployable reserve corps of contracting personnel who 
are trained to execute rapid relief and reconstruction contract- 
ing during contingency operations. This contracting reserve corp.s 
could be coordinated by the DoS Office of the Coordinator for 
Reconstruction and Stabilization as part of its civilian ready reserve 
corps. An existing contingent of contracting professionals, trained in 
the use of the CFAR and other aspects of contingency contracting, 
could maximize contracting efficiency in a contingency environ- 
ment. 

RECOMMENDATION 5: 

Develop and implement information systems for managing 
contracting and procurement in contingency operations. The 
interagency working group that explores the CFAR should also 
review current contracting and procurement information systems 
and develop guidelines and processes for enhancing these existing 
systems or, if necessary, creating new ones to meet unique contin- 
gency operational needs. 
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RECOMMENDATION 6; 

Pre-compete and pre-qualify a diverse pool of contractors with 
expertise in specialized reconstruction areas. These contractors 
should receive initial reconstruction contracts during the start-up 
phase of a post-conflict reconstruction event. 
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Mr. Tierney. Thank you very much. 

Mr. Fontaine. 

STATEMENT OF RICHARD FONTAINE 

Mr. Fontaine. Mr. Chairman, Ranking Member Flake, and 
members of the subcommittee, thank you very much for granting 
me the opportunity to testify today, and I’m honored to take part 
in this hearing. 

My testimony today is based on a report entitled, “Contracting 
in Conflicts: The Path to Reform,” released by the Center for a New 
American Security earlier this month. 

In this report, my CNAS colleague John Nagl and I discuss pos- 
sible solutions to many of the problems that have plagued the expe- 
ditionary contracting process. The entire report is available for 
download on the CNAS Web site. 

Our report proceeds from the realization that, when our Nation 
goes to war, contractors go with it. The 2001 invasion of Afghani- 
stan, together with the March 2003 invasion of Iraq, saw an in- 
crease in the size and scope of contracted support on the battlefield 
that is unprecedented in U.S. history. 

Yet the system within which this contracting takes place has not 
caught up with the new reality. As America’s dependence on expe- 
ditionary contractors in conflicts or stabilization or reconstruction 
efforts is likely to continue, the need for reform is pressing. 

My written testimony details the many recommendations we 
have made to move down the path of reform. I would like to high- 
light just a few that we believe are particularly important. 

First, expand the work force. As the volume and scale of con- 
tracts has exploded in recent years, the number of government 
workers qualified to oversee them has remained stable or even fall- 
en. It’s critical to grow the work force, both in Washington and 
overseas. Only by expanding the quantity and quality of the gov- 
ernment’s human infrastructure will the majority of other nec- 
essary reforms be possible. 

Second, increase transparency and scrutiny. The post-invasion 
reconstruction environments in Iraq and Afghanistan represent the 
largest-ever markets for private contracting firms, which has led to 
opacity and inconsistent data. DOD, State, and IJSAID should es- 
tablish uniform standards across agencies and contract type for 
consistency and consolidation of data. They should improve the 
transparency of subcontractors and establish a permanent Inspec- 
tor General and include clauses in contracts that require firms to 
enforce rules governing behavior that impacts the overall U.S. mis- 
sion. 

Third, establish a coordination mechanism within the executive 
branch. The approach to contingency contracting remains frag- 
mented and ad hoc. We propose establishing a formal but relatively 
simple interagency coordination mechanism in which State, DOD, 
and USAID would designate one individual and bureau to focus on 
contingency contracting and then ensure that these individuals 
meet on a regular basis with 0MB and the NSC in order to har- 
monize policies and standards. 

Fourth, deal better with the military implications. The unprece- 
dented number of private contractors on the battlefield and the 
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vast scope of their activities pose special dilemmas in command co- 
ordination and discipline for the U.S. military. The Department of 
Defense needs to give much more strategic thought to the role that 
private contractors play. They should consult with contractors dur- 
ing the military’s mission planning process, include the expected 
roles of contractors in operational plans and predeployment train- 
ing, and incorporate contracting issues in professional military edu- 
cation courses. 

Fifth, clarify laws and regulations. The legal framework govern- 
ing expeditionary contractors in wartime is complicated, it features 
overlapping jurisdictions, and it’s somewhat ambiguous. The De- 
partment of Defense, together with Department of Justice, should 
clarify how the various laws that potentially apply to contractors 
in-theater interact to create obligations for, or jurisdiction over, pri- 
vate contractors. We believe that Congress should amend the Mili- 
tary Exterritorial Jurisdiction Act to unambiguously cover all expe- 
ditionary contractors and streamline acquisition regulations that 
govern tl.S. service contracting in hostile environments. 

Sixth, and finally, resolve the inherently governmental conun- 
drum. U.S. law has long aimed to protect the core functions of gov- 
ernment by prohibiting anyone other than Federal employees from 
performing such tasks, yet today there is little consensus about 
what those functions are. The government should define as “inher- 
ently governmental” those areas in which there is some consensus 
and move toward a core-competencies approach in areas where 
there is not. Such an approach would focus on the functions the 
U.S. Government should possess and maintain, rather than debate 
internally over which are inherently governmental. 

To close, I would note that the U.S. Government and its contract 
employees have been thrust together as partners in a shared en- 
deavor, the scale, cost, and duration of which have taken nearly all 
observers by surprise. The reality is that America’s reliance on pri- 
vate contractors is not likely to fade, and it’s time for the United 
States to adapt. 

As a result, the government, the military, the contracting com- 
munity, and, ultimately, the American people will benefit from 
sweeping reform of the contracting system, reform that ensures the 
private sector’s role in American engagements aligns firmly with 
our Nation’s interests and values. 

Thank you very much, and I look forward to your questions. 

[The prepared statement of Mr. Fontaine follows:] 
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Mr. Chairman and members of the subcommittee, thank you very much for granting me the 
opportunity to testify today, t am honored to take part in this session. 

It is, I believe, particularly appropriate that this subcommittee address the issues surrounding 
American contractors in conflict zones. As my testimony will indicate, contracting issues have for too 
long been consigned to those who handle contracting per se - whether in the executive branch, on 
Capitol Hill, or elsewhere - rather than by those who manage the foreign policy and military 
operations that drive it. Hearings by this subcommittee, which focuses not Just on government 
contracting but also on broad areas of American foreign policy, represent a step forward, 

My testimony today is based on a report entitled "Contracting in Conflicts: The Path to Reform," 
released by the Center for a New American Security earlier this month. In this report, my CNAS 
colleague John Nagi and ! discuss possible solutions to many of the problems that have plagued the 
expeditionary contracting process, particularly during our wars in Iraq and Afghanistan. The entire 
report is available for download on the CNAS website. 

Introduction 

Our report proceeds from the realization that when our nation goes to war, contractors go with it In 
both Iraq and Afghanistan today, there are more private contractors than U.S. troops on the ground.’ 
This state of affairs is likely to endure. Now, and for the foreseeable future, the United States will be 
unable to engage in conflicts or reconstruction and stabilization operations of any significant size 
without private contractors. Changes in business practices, the provision of government services and 
the character of modern conflict, together with limits on the size of the American military, diplomatic 
and development corps, are driving the size and scope of expeditionary contracting to unprecedented 
proportions. Absent a significant reduction in America's international commitments and perceived 
global interests, the employment of private contractors in future American conflicts is here to stay. 

Yet the system within which this contracting takes place has not caught up with the new reality. Tens 
of billions of taxpayer dollars committed to contracts in Iraq and Afghanistan have been implemented 
with little oversight. Contracting companies themselves crave clearer guidelines. The roles of 
contractors remain incompletely integrated into the conduct of American operations. The legal 
framework within which contractors work remains cloudy. And there have been serious allegations of 
harm to both local civilians and U.S. personnel as a result of contractor malfeasance. 

To adapt, the U.S. government must embark on a path of ambitious reform that will require new laws 
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and regulations; an expansion of the government's contracting workforce; a coordination mechanism 
within the executive branch; greater scrutiny, more transparency and clearer standards; a strategic 
view of the roles of contractors in American operations; and a change in culture within the 
government. 

As an initial step, the U.S. government must understand and then rethink how contractors are 
employed in contingency environments. The vast majority of contractors work for the Department of 
Defense {DOD), the State Department and the U.S. Agency for international Development (USAID), 
and they perform widely varied tasks, including in such areas as logistics, transport, linguistic support, 
security, weapons systems maintenance, construction, intelligence analysis, local security force 
training and agricultural technical assistance. 

This testimony looks beyond security providers, which have received the bulk of attention from 
Congress and the media, to address the great majority of service contractors that handle duties other 
than security. While less controversial, service contracts yield their own set of problems -• including 
insufficient oversight and management, inadequate integration into operational planning and 
ambiguous legal status. The United States must establish new policies and rules of the road - not only 
for armed security contractors but also for the 85 to 90 percent of contractors that carry out a wide 
array of other tasks. 

This testimony outlines a range of issues raised by expeditionary contracting and offers 
recommendations for how the United States - both the government and the community of private 
contracting firms - can strike a balance among the greater efficiency and effectiveness necessary to 
support American missions overseas; the versatility and flexibility required in a rapidly evolving 
strategic environment: and the proper oversight, accountability and transparency expected by 
American taxpayers. Since America's dependence on contractors is likely to continue, the need for 
reform is pressing. The time to act is now. 

ES&R Contracting 

We have proposed a new term, Expeditionary Stabilization and Reconstruction (ES&R) contractors, to 
capture the universe of companies and industries working in support of expeditionary operations 
(both during and after combat operations) by providing logistical and many other kinds of support. 
Stability operations contracting represents the transitional work that contracting indu-stries carry out 
in order to e.stabr!sh and maintain stability in ail or part of a nation-state, usually in support of military 
operations. Reconstruction contracting representsthe work of private firms in building and rebuilding 
physical infrastructure as well as political, social and economic infrastructure - in some cases for years 
after the end of hostilities. 

American reliance on such contractors has never been greater. The post-invasion reconstruction 
environments in both countries represent the largest-ever markets for private firms providing ES&R 
services. By 2007, the Congressional Budget Office estimated that at least 1 90,000 contractors were 
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working in the Iraqi theater on U.S.-funded contracts in support ofthe war effort.^ Today there are 
more contractors in Iraq and Afghanistan - 100,000 and 107,000, respectively - than American troops.' 
Between 2003 and 2007, U.S. agencies awarded some $85 billion in contracts for services, 
predominantly for contracts in Iraq.” The Department of Defense alone spent upward of $30 billion in 
FY 2007 and the first half of FY 2008 on contractors in both theaters, in addition to significant sums 
spent on contractors by the State Department ($1.9 billion) and USAID ($1.7 billion).^ Through March 
2010 Congress had appropriated a staggering $53 billion for reconstruction in Iraq and $51 billion for 
reconstruction in Afghanistan, and President Obama has since requested an additional $20 billion to 
fund reconstruction in Afghanistan.® 

Many factors have contributed to America's unprecedented dependence on ES&R contracting. The 
global rise in outsourcing, changes in the nature of warfare, the shift to an ail-volunteer force, the 
statutory limit on the overall size of U.S. military forces, the decline in USAID personnel numbers, a 
desire to reduce government costs during peacetime and the probable character of future U.S. 
engagements are trends unlikely to change significantiy in the foreseeable future. 

Yet while the government's reliance on contractors has increased, the size of the government 
workforce dedicated to overseeing those contracts has diminished. At DOD, USAID and other 
government agencies, individual contracting officers (CDs) have overseen a steadily increasing 
volume of contracts white the number of contracting officers and contracting officer representatives 
(individuals appointed by the contracting officer to monitor the day-to-day administration of a 
contract, abbreviated as CORs) has held constant or even declined. 

Today, the U.S. military can fight nothing but the most limited engagements without the extensive 
use of contractors, and the State Department and USAID will continue to rely on contractors to carry 
out a great deal of reconstruction work. Sinceit is unlikely that the (statutorily limited) U.S. force 
structure will increase dramatically in the years ahead, and it is likely that American commitments 
overseas will remain great or even Increase, U.S. reliance on private ES&R contractors is here to stay. 
But accepting this reality makes reform imperative. 

The U.S. government's increased dependence on contractors has provoked a number of concerns, 
investigations and calls for reform. Five issues merit particular attention: 

• Fraud, waste and abuse 

• Cost 

• Military implications 

• Foreign policy implications 

• Legal and regulatory implications 
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Fraud, Waste and Abuse 

One area of particular concern among public officials and concerned citizens has been the degree of 
fraud, waste and abuse linked to reconstruction operations and contractor-provided services in Iraq 
and Afghanistan. The combined $104 billion Congress has appropriated thus far for reconstruction in 
iraq and Afghanistan (which excludes an additional $20 billion Afghan reconstruction request), 
represents an extremely large, complex, and swiftly changing set of contracted activities. The great 
amounts of money disbursed, the speed with which the government demanded the reconstruction 
projects move forward and the lack of oversight - particularly in the early stages of reconstruction 
efforts in each country - has invited a significant degree of waste and corruption. 

Cost 

One of the fiercest debates over the role of private contractors in contingency operations concerns 
the issue of cost. Are contractors less or more expensive than using federal employees? The answer is 
much more complicated than It would appear at first glance and remains highly disputed. Most 
experts agree that contracting out logistics and construction activities tends to result in significant 
cost savings to the government, while more skilled labor - and private security functions in particular 
- tends toward parity with, or even exceeds, the cost of using federal employees. Hiring unskilled 
locals or third-country nationals can save the taxpayer substantial costs. As the required skills 
increase, however, the picture changes. Per-day salary for an American contractor, for instance, can 
easily exceed the per-day salary for a member of the military carrying out the same duty. 

Among military personnel, pay isjust one element of lota! compensation, Theother elements- which 
constitute a significant portion of the compensation package - include retirement pay, services at 
military installations {e.g., housing and food) and health care, which may continue for life. CBO has 
estimated that, in calculating wartime costs alone, the Army could fulfill logistics functions {under the 
LOGCAP contract) for roughly the same cost as private contractors. At the same time, it estimated 
that, over a 20-year period (in both wartime and peacetime), obtaining logistics support from a private 
contractor would cost approximately $41 billion, while obtaining the same services from Army units 
would cost around $78 billion, nearly double the cost of the contracted services.^ 

The government has had, however, extraordinary difficulties in making comprehensive cost 
comparisons between government workers and private contractors carrying out the same functions. 
For example, the U,S. Comptroller Genera! recently initiated a review of costs to DOD and the State 
Department of using private security contractors versus using federal employees for the same 
functions. As a March 2010 report of the Government Accountability Office (GAO) indicates, the 
Pentagon was unable to provide the information necessary for GAO to make such a comparison; it 
lacked information about the number of military personnel that would be needed to meet contract 
requirements or the cost of training personnel to carry out security functions. This occurred nearly five 
years after GAO issued a report calling on DOD to improve its transparency and data collection of 
active duty compensation.® 
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The clearest benefits of using contractors tend to center more on readiness issues such as flexibility 
and speed of deployment and less on cost savings. As CBO has pointed out, "Because contractors 
need not make long-term commitments to their employees, they are in a better position to 'surge' to 
meet a short-term demand for workers and then rapidly downsize later."^ 

WSHitary implications 

The unprecedented numbers of private contractors on the battlefield and the vast scope of their 
activities pose new challenges for the U.S. military. Despite efforts to align the conduct of contractors 
with that of military personnel, these relationships remain poorly defined. Incorporating the role of 
contractors in operational planning, predeployment training, and wargames remains ad hoc at best, 
and the presence of large numbers of contractors poses new challenges for command and control and 
discipline in theater. Today and in the future, properly marshalling the collective activities of private 
contractors will be critical to a commander's ability to accomplish his mission. This will require 
knowing the basics: how many contractors are in a particular battlespace, who and where they are, 
and what they are doing; how their responsibilities mesh with the authorities and responsibilities of 
American government personnel; and how operational plans incorporate contractors into the array of 
forces in play. 

Foreign Policy Implications 

How America deals with ES&R contractors carries broad foreign policy implications, This is true most 
obviously in the wars in which the United States is engaged. The testimony of military personnel and 
contractors alike suggests that local populations draw little or no distinction between American 
troops and the contractors they employ; an act committed by one can have the same effect on local or 
national opinion as an act carried out by the other, in the midst of two counterinsurgency campaigns, 
contractor conduct directly affects U.S. authority and legitimacy on the ground in Afghanistan and 
Iraq, In an effort premised on a strategy of "clear, hold and build," and in which much of the "build" 
mission will be executed by contractors, each of their actions impacts the effectiveness of American 
policies and information operations on the ground. 

The great reliance on contractors in wartime raises foreign policy questions that go well beyond the 
domain of DOD. As the number of contract personnel increases, for instance, so too does the reliance 
on host-nation and third-country nationals. In one example, the U.S. government has requested that a 
contracting firm deploy into Afghanistan some 5,000 support contractors as soon as possible. The 
vast majority of the.se will be Indian nationals - irrespective of Pakistan's acute sensitivity to the 
perception of Indian encroachment in Afghanistan. There appears to be insufficient deliberation 
within the State Department about the foreign policy implications of contracting decisions made at 
the corporate level, both on State/USAID funded contracts and on DOD contracts. 

Finally, and at perhaps the most overarching level, the role of private contractors may imply changes 
in the ruies-based international society that the United States has endeavored mightily to construct 
and protect since 1945. Through legal precedents and norms of behavior established in the course of 
current wars, U.S. employment of contractors could shape the way that current and rising powers 
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conduct future wars. Washington has long been in the norm-setting and norm-enforcing business, 
and as a result it should expect that many others will follow America's lead. 

Legal impikations 

The legal framework governing ES&R contractors in wartime is complicated, features overlapping 
jurisdictions and is somewhat ambiguous. Contractors working for the United States can be held 
accountable for crimes committed overseas under at least two domestic American laws, the Military 
Extra-Territoriai Jurisdiction Act (MEJA) and the Uniform Code of Military Justice (UCMJ). 

Each has potential drawbacks. Serious constitutional questions surround the concept of trying civilian 
contractors by courts-martial under the UCMJ, questions that may eventually require answers from 
the U.S. Supreme Court."'’ MEJA, on the other hand, presents a constitutionally solid basis for trying 
contractors but the scope of its jurisdiction is ambiguous and the practical difficulties associated with 
its application are significant. 

Further complicating the legal picture, ES&R contractors may also be subject to foreign and 
international law, including the Geneva Conventions. The legal status of contractors varies by country, 
depending on the jurisdiction and any agreements in place between the United States and the host 
government. In sum, the status of contractors does not fail neatly into any one legal category. Thus 
U.S. actions, particularly in the legal arena, will establish precedents that will likely be cited by other 
countries and the international community as a whole as they employ their own contractors in similar 
situations. 

The "Inherently Governmental" Conundrum 

U.S. law has long aimed to protect the core functions of government by prohibiting anyone other than 
federal employees from performing "inherently governmental" tasks. Today, while there appears to be 
a rough consensus that there are some functions so intrinsic to the nature of American government 
that they should never be outsourced, there is little or no consensus about precisely what those 
functions are. The Office of Management and Budget released a draft policy letter on 31 March 201 0 
that aims to clarify "when work performed for the Federal government must be carried out, in whole, 
or in part, by Federal employees," and to have the U.S. government speak with one voice on the issue. 
The letter adopts the definition contained in the 1998 FAIR Act: an inherently governmental function 
is one that is "so intimately related to the public interest as to require performance by federal 
government employees."’’ While the letter provides examples of such activities, the draft guidance 
does not comment directly on some of the most contentious functions that have been contracted out, 
including the provision of security services, interrogation of enemy combatants and coordination of 
federal contractors.’^ 

We believe that a better alternative is to focus on a "core competencies" approach. While Congress 
should deem inherently governmental any acts it can agree should never be outsourced under any 
circumstances, a core competencies approach would apply to all of those activities that do not fall 
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under that rubric. It would focus on those functions the government should develop, maintain and 
enforce, rather than trying to enumerate a list of specific activities for which it is impermissible, under 
law and in any circumstance, to ever contract out.'^ By eschewing contracting in specific areas as a 
matter of policy, the federal government would leave the option legally open to afford itself the 
flexibility to employ contractors in times of crisis or other extreme circumstances. Moreover, the core 
competencies approach would give commanders and others in the field the access to surge capacity 
and swiftness often necessary in an unpredictable contingency environment, while moving the U.S. 
government away from dependence on certain forms of contractors as a more general principle, it 
would also hold the promise of cutting through continued debates about what does or does not 
constitute an "inherently governmental" activity and instead concentrate on what the government 
should be doing and how it will ensure its competency to do so. 

The Path to Reform 

If the United States is facing an era of persistent engagement, it is also facing an era of persistent 
contractors, it is time for a new, strategic approach to the role played by E5&R contractors in conflicts, 
one that seeks to build upon past disparate attempts to reform unique elements of the contracting 
process. It is past time to rationalize, modernize and improve the system of contingency contracting. 
The Department of Defense, the Department of State, the U.S. Agency for international Development 
and their bureaus and offices must continue to seek reform in all phases of the contracting process: 
policy, planning, formation and management. 

improve U.S. Government Management of ES&R Contracting 

Coordination is key to everything the United States seeks to achieve via ES&R contracting. Despite the 
years - and tens of billions of dollars - spent on ES&R contracting since 2001, the approach to 
contingency contracting remains fragmented and ad hoc. trvsufficient interagency coordination 
before and during operations has been combined with an unprecedented degree of dependence by 
the agencies on contracted support. The result too often has been inefficiency, lack of transparency 
and insufficient unity of effort. Yet the problem goes beyond this: even expert contract managers 
{and, ultimately, contractors themselves) will be unable to adequately contribute to the overall 
mission if they receive incomplete, vague or contradictory instructions from policymakers and 
program officers. Policy must drive contracting, not the other way around. 

The Department of Defense has taken steps to remedy poor coordination within DOD’^butthe State 
Department and USAID appear to have made fewer improvements in their own internal systems, in 
addition, interagency coordination has tended to be informal and incomplete; disjunctions between 
policymakers and contract managers have emerged. (The one exception is a Memorandum of 
Understanding agreed upon by the three agencies to manage private security contractors.) As a 
result, it is imperative to improve coordination among policymakers, program officers and federal 
contracting personnel, and also among the agencies. The best course is to increase the contracting 
capacity at DOD, State and USAID and establish a formal (but relatively simple) interagency 
coordination mechanism. 
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This effort should include expanding the current DOD Office of Program Support, which is located in 
the Office of the Undersecretary of Defense for Acquisition, Technology and Logistics. This expanded 
office, which wouid be renamed the Office of Contingency Contracting (OCC), should be led by a 
Senate-confirmed Assistant Secretary of Defense for Contingency Contracting, it should be the 
unambiguous Department iocus for planning, funding, staffing and managing DOD’s ES&R and 
private security contracting. 

Simiiariy, the State Department should expand its Office of Logistics Management into a new Bureau 
of Contingency Contracting located under the Undersecretary for Management. The bureau should 
be led by a Senate-confirmed Assistant Secretary (the current office is directed by a Deputy Assistant 
Secretary), USAID should eitherdirect that its Bureauof Democracy, Conflict and Humanitarian 
Assistance develop a specific expertise in E5&R contracting (including adding contract specialist 
personnel to the bureau) and provide guidance to USAID regional bureaus as they manage their own 
contracts or it should establish a separate contracting bureau headed by an Assistant Administrator- 
level official, 

The objectives in making these changes are to expand the capacity within the agencies to handle 
ESSfR contracting, to ensure that the offices are directed by officials whose rank is commensurate with 
the great importance of such contracting and to equalize within the agencies the ranks of responsible 
officials in order to harmonize the coordination mechanism described below. 

As part of this effort, and to establish quickly a cadre of well-trained contract professionals, the three 
offices should recruit not only government civilians, active duty military and other direct hires, but 
should also seek to modify the laws governing civil service retirements in order to induce former 
federal contracting professionals to return to service without losing their pensions. This would permit 
the government to quickly hire retired federal contract managers on a temporary basis when needed, 
in addition, such a step would allow retirees to enlist in the contingency contracting reserve corps 
(described below) and deploy for temporary duty - thus providing to the government a potentially 
substantial pool of skilled personnel. The directors of the offices described above should encourage 
their employees to accept temporary detailing to the corresponding offices in the other two agencies 
and to contracting positions in theaters abroad In order to broaden their experience and expertise. 

We propose a mechanism by which the three officials named above wouid take responsibility for 
coordinating contingency contracting in future operations. They should meet on a regular basis to 
develop genera! guidance for contract managers (including translating policy and mission objectives 
into specific guidance for contracting personnel), propose any needed changes to the FAR (or to other 
statutes, regulations and procedures), ensure understanding across agencies, coordinate contracting 
processes and plans and identify problems that can be resolved or referred to policymakers. This basic 
structure should include a representative from the Office of Management and Budget (from either its 
national security budget section or its Office of Federal Procurement Policy) and should be chaired by 
a new National Security Council Senior Director for Reconstruction and Stabilization Operations (for 
whom handling contracting issues would comprise Just one of several responsibilities). In addition, to 
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preserve institutional knowledge and enhance the stability of the three expanded offices, the agencies 
should consider nominating career officers to head them or, at a minimum, direct that each political 
appointee filling one of the three positions have support from a professional Deputy Assistant 
Secretary {or Deputy Assistant Administrator). 

Replacing an ad hoc process with this more formal mechanism would help ensure that the 
government possesses the ability to articulate and carry out synchronized, efficient and effective 
strategies to support contingency operations. Before the government initiates a contingency 
operation, the officials named above and their staffs should coordinate with combatant commands, 
chiefs of mission, contracting firms and others as appropriate in order to inform operational plans and 
develop contracting-specific plans. They should also support policymakers in coordinating efforts 
with foreign governments, non-governmental organizations and international organizations. 

Rebuild, Expand and Improve the Ranks of Contracting Personnel 

Given the explosion in the number of contracts in recent years, and the degree to which American 
operations have become dependent on outside contractors, growing the government contract 
workforce has become the necessary but not sufficient condition for fixing the problems that continue 
to plague the ES&R contracting process. The departments also must actively work to improve the 
skills and elevate the rank of personnel involved In contract management and oversight. There is a 
dire need for increased numbers of other government personnel involved in the contracting process, 
Including contracting officer representatives, auditors and investigators. 

Reforming the ES&R contracting process also requires that government personnel not directly tasked 
with overseeing contracts - including commanders, other military personnel, diplomats and 
policymakers - are educated in basic contracting issues and procedures. 

The Secretary of Defense should; 

• Continue to significantly increase the number of qualified contract personnel responsible for ES&R 
contracting.’* The boost in personnel should include filling the remaining flag officer billets for 
acquisition authorized in the FY 2009 NOAA and increasing the number of CORs and other 
government personnel responsible for quality assurance and contract oversight. 

• Continue to provide incentives for enlisted personnel, officers and civilians to pursue a career track 
in contract management or auditing. 

• issue a directive that prioritizes the education, training and assigning of ES&R contracting 
personnel, as well as other relevant personnel outside the acquisition staff. This directive should; 

> Direct that CORs should not have other duties that conflict with their contract responsibilities. 
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> Add basic contracting issues to professional military education and flag officer training and 
education. The aim should be to ensure that officers are qualified to assess compiiance with 
contracting regulations and are familiar with the role of contractors in hostile environments. 

The Secretary of State and the USAiD Administrator should: 

• Significantly increase the number of qualified contracting officers and CORs responsible for ES&R 
contracting, including in current operational theaters. 

• Provide incentives for foreign service officers and civil servants to pursue a career track in contract 
management. 

• Add basic contracting issues to education and training courses for senior Foreign Service Officers 
and senior USAID personnel. 

Establish a Contingency Contracting Reserve Corps 

The FY 2009 National Defense Authorization Act created a government-wide Contingency Contracting 
Corps - a pool of individuals currently working in the federal acquisition workforce who agree to make 
themselves available for deployment in response to an emergency, major disaster or contingency 
operation. The Corps is authorized to deploy either within or outside the United States, and voluntary 
membership is open to a!! military and federal employees working in federal acquisition. 

While the creation of this corps is a welcome development and provides an attractive model for 
dealing with the problems associated with the lack of qualified contract managers in theater, it is 
somewhat peculiarly housed at the Genera! Services Administration (GSA). A better model would 
move the GSA-based contingency contracting reserve corps to an expanded DOD Office of 
Contingency Contracting, with deployment authority resting with the Secretary of Defense, in 
addition, deploying such a corps to manage ES&R contracts in a contingency environment should 
serve as the beginning, rather than the end, of the government's efforts to deal with a future 
mismatch between the requirements for skilled contract managers and the pool of such managers 
available for deployment. The contingency contracting reserve corps should serve as a surge capacity 
when needed, but the government should aim to transition to non-reserve corps federal contract 
managers within a relatively fixed period of time (e.g., one year). This time could be used to hire and 
deploy skilled contract specialists as temporary federal employees, ensuring both that the U.S. 
government has the necessary capacity and that the necessary personnel are federal employees (i.e., 
not themselves contractors). 

Increase Transparency and Accountability 

A standard complaint voiced by Congress, inspectors general, the press and the Commission on 
Wartime Contracting revolves around the lack of transparency and accountability in the ES&R 
contracting process. This opacity has led to poor management and glaring inefficiencies: as of 
December 2009, federal auditors had identified nearly a billion dollars in wasteful spending in 
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Afghanistan contracts.’® Various factors exacerbate the difficulties of monitoring contract 
performance, including the multitude of contracts awarded, the relatively small staff that monitors 
them and the fact that contracting officers are often located far away from the area in which services 
are actually provided, 

A number of measures have been taken in recent years to address this problem. DOD now provides 
Congress with periodic reports on the contractors and subcontractors it employs. The Army trains and 
deploys CORs to sites where contractors are providing services in order to ensure on-the-ground 
monitoring.”' The U.S. government has also attempted to centralize responsibility for contractor 
oversight at the country level, in Afghanistan, for example, the Coordinating Director for Development 
and Economic Assistance in Kabul is tasked with reviewing each contract and ensuring its compliance 
with U.S. standards and strategy.’® 

Another major step forward was the establishment of the Synchronized Pre-deployment and 
Operational Tracker (SPOT) system in January 2007, SPOT was designed to serve as a unified database 
for contingency contractor and contract services information. Although SPOT plays a useful role in 
aggregating information for better contractor management and oversight, there are still areas in 
which it fails short, GAO continues to report that many information fields in SPOT are left unfilled 
because agencies differ in their interpretations regarding which contractor and subcontractor 
personnel must be entered into the system, leading to important knowledge gaps.’® In addition, wide 
discrepancies have emerged between the counts offered by SPOT and by the CENTCOM Quarterly 
Census. DOD, which conducts a manual count to track contractor personnel, regards the census as 
more accurate than SPOT, while GAO has found shortcomings in both systems. In one recent 
example, a 19 April 2010 SPOT report identified 32,000 contractors working for DOD in Afghanistan: 
meanwhile, the Quarterly Census found 1 07,000.“ Agencies continue to use a variety of other systems 
- many of which are ad hoc - to obtain information on contractor personnel and contracts, 
undermining the utility of SPOT as a centralized database. This patchwork of practices must be 
integrated in order to establish SPOT as a fully effective contractor monitoring tool. 

The Secretary of Defense, in coordination with the Secretary of State and the USAID Administrator, 
should: 

• Establish uniform standards across agencies and ES&R contract type for consistency and 
consolidation of data. This standardization should include finalizing and standardizing the SPOT 
system and issuing identical directives to DOD, State and USAID regarding the information each 
must input into the system. To bolster the fidelity of this data, COs should rely not simply on firms' 
reported employment figures but also confirm such reports in site visits. 

* Further integrate auditors into the contracting process by making wider use of co-located auditors 
at large ES&R contracting firms. 
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• Improve accountability and monitoring of subcontractors, which account for 70 percent of the 
contracting workload, by revising regulations to allow government contracting personnel to 
demand more transparency in subcontracted projects. 

• Establish enhanced mechanisms for planning, executing and monitoring Commander's 
Emergency Response Program projects. 

• Establish a future baseline ratio of government contracting personnel (e.g., investigators, COs and 
CORs) to contractors to help ensure adequate oversight in future contingencies. 

• include clauses in ES&R contracts that require contracting firms to enforce rules governing 
behavior that impacts the overall U.S. mission, beyond the narrowly construed completion of their 
contracted activities. 

The Secretary of State and the USAID Administrator should: 

• Develop a quarteriycensus to track the number of contractors in contingency operations, similar 
to the one used currently by U.S. Centra! Command, until the SPOT system proves a reliable source 
of contractor information. 

The Administration, together with Congress, should; 

• Establish a permanent, independent inspector genera! that would (as SiGIR and SIGAR do today in 
Iraq and Afghanistan, respectively} provide audit, inspection and investigation services for ES&R 
contracting In contingency environments. This inspector general should possess the authorities 
enumerated in the Inspector General Act of 1 978. 

increase Scrutiny of ES&R Contractors 

Congress, the press, government watchdog groups and others have focused to a large degree on the 
actions of private security contractors. Though they comprise the vast majority of U.S. contractors in 
hostile environments, and receive the bulk of taxpayer dollars expended on contingency contracting, 
ES&R contractors have received much less scrutiny. This phenomenon adds to the perceived lack of 
transparency in dealing with contractors on the battlefield and should be altered in order to enhance 
transparency and accountability; illuminate contractor wrongdoing; uncover further instances of 
fraud, waste and abuse; and highlight those firms and contractors that perform at a high level. 

Congress, the media, government watchdog groups and the Commission on Wartime Contracting 
should; 

• Increase the amount of attention, time and resources dedicated to examining ES&R contractor 
conduct in America's overseas engagements, in so doing, these groups might draw on the effective 
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example set by the Special Inspector General for Iraq Reconstruction. Such examinations should 
focus on, among other factors, contractor misconduct; fraud, waste and abuse in the contracting 
process (both on the governmental and contractor sides); and whistleblower allegations. At the 
same time as they point out these negative factors, they should highlight those contracting firms 
that are property and efficiently performing a variety of tasks for the United States. 

Improve the Legal and Regulatory Framework 

Nine years after the commencement of hostilities in Afghanistan, and seven years after the war in Iraq 
began, the legal framework governing the use of ES&R contractors in hostile environments remains 
patchy and even ambiguous in some areas. One reason for this is the generally improvised approach 
Congress and two administrations have taken to codifying law in this area, coupled with a belief in 
some quarters that the role of contractors in future contingencies will be - or can be forced to be - 
seriously diminished. Because, as explained above, this is unlikely, it is vitally important to establish a 
clear statutory and regulatory framework in which contraaors operate and are subject to stronger 
oversight. Such a framework should resolve jurisdictional issues for ail contractors working for the U.S. 
government, including American citizens, host-nation citizens and third country contractors. In 
addition, it is essential to educate contractors and government workers about their legal rights and 
obligations and to provide the government personnel necessary both to ensure compliance and 
handle violations. 

The Department of Defense General Counsel, together with the Department of Justice, should: 

• Clarify how the various laws that potentially apply to BS&R contractors in theater - including the 
Military Extraterritorial Jurisdiction Act, the Uniform Code of Military Justice, the Special Maritime 
and Territorial Jurisdiction (SMTJ), host-nation law (including any Status of Forces Agreements) 
and international law - interact to create obligations for or Jurisdiction over private contractors. 

> This should include clarifying the laws and jurisdiction relevant to third-country nationals 
employed by both contracting firms and subcontractors. 

> It should also include engaging with America's partners, and with NATO allies in particular, 
to ensure a common coalition view of the ways in which host-nation law and international 
law apply to private contractors. 


The White House, the Secretary of Defense and the Attorney General, together with Congress, should: 

• Amend MEJA to unambiguously cover all ES&R contractors working for the U.S. government in 
theater and remove the provision limiting MEJA jurisdiction to only those contractors working in 
support of the "mission of the Department of Defense" overseas. 
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• Increase the number of Defense Criminai Investigative Service (DOS) special agents in Iraq and 
Afghanistan in order to enhance DOD’s ability to investigate wrongdoing by contractor personnel. 

• Establish in the Department ofJustice a unit -a portion of which could be located in theater- 
dedicated to investigating and prosecuting any crimes committed by contractors in vioiation of 
MEJA, the Foreign Corrupt Practices Act or other relevant laws. This unit should work, when 
appropriate, in cooperation with DCiS. 

• Establish a new, streamlined contingency Federal Acquisition Regulation that reduces the 
enormous amount of regulations contained in the current FAR and its laborious requirements 
before a contract can be cancelled. The contingency FAR should include an automatic waivers 
process and should attempt to achieve a better balance between preventing fraud, waste and 
abuse and providing the flexibility and speed necessary to carry out contracting in a hostile 
environment. 

> The contingency FAR should establish protocols for coordinating among agencies on 
decisions related to ES&R contracting in theater. 

> The contingency FAR should establish a framework that actively encourages the sharing of 
contractor information among agencies and U.S. government personnel (including 
ground commanders) in theater. 

ES&R contracting firms should: 

• Ensure that senior managers and in-theater supervisors are familiar with relevant U.S, and local 
law, Status of Forces Agreements, the law of armed conflict and the applicable rules of 
engagement, 

• Precisely define the way in which legal obligations and rules of engagement apply to their 
contract employees, including local nationals. 

The U.S. government should: 

• Press for wider international adoption of the Montreux Document and initiate other efforts to 
clarify the status of private contractors under the law of armed conflict. 


Raise Standards Among Contractors 

Just as the government must reform the way it handles ES&R contracts, so too should contracting 
firms and individual contractors bear responsibility for effecting change. Contractors working in the 
service of the U.S. government must be pressed to eliminate waste, fraud and abuse; hold their 
employees to the highest ethical and professional standards; and ensure that their employees are 
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adequately trained and prepared for the unique demands of ES&R contracting in hostile 
environments. Where contracting firms are reluctant to carry out these responsibilities individually or 
in concert the government should demand reasonable efforts to fulfill them as a condition of U.S.- 
issued contracts. 

ES&R contracting firms should: 

• Enforce existing rules that require key employees {such as those who will carry weapons or are 
likely to see hostile fire) to have basic training in the law of armed conflict (e.g., the Geneva 
Conventions) and the rules of engagement for a particular theater of operations. 

• Institute enhanced vetting procedures for third<ountry and local contractors to ensure that those 
with criminal pasts, a history of human rights violations or connections to enemy forces are 
prevented from obtaining employment. 

• Establish a trade association that includes as members firms specifically engaged in ES&R 
contracting (as opposed to private security contracting). Such an association should: 

> Establish an accreditation program and licensing standards for firms. 

> Serve as an interlocutor with the government on ES&R contracting issues. 

> Establish a database of contractors working for licensed firms and put into place a process 
for receiving and investigating complaints. 

> Promulgate education and training guidance for contractors working for member firms. 

> Encourage the development of, and participate in the design of, an international code of 
conduct to which firms, both American and foreign, may voluntarily commit and which 
spells out specific repercussions for severe violations. 

• Work with Congress, the Secretary of Defense, the Secretary of State and the USAID Administrator 
to establish and mandate compensation mechanisms for victims of contractor abuse, 

Clarify the Proper Roles of Contractors in Conflicts 

One of the most passionate debates in the area of contingency contracting revolves around what 
activities are, or are not, "inherently governmental." The term seeks to draw a stark line between tasks 
and behaviors that can be legitimately contracted out and those that cannot, in reality, such a clear 
delineation is often difficult to establish. There currently exist various instances of contractors carrying 
out precisely the sorts of tasks that many would deem to be "inherently governmental," including 
providing security, conducting interrogations of enemy prisoners, maintaining weapons and 
coordinating the efforts of other contractors. An alternative approach would have the government 
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determine, in advance, those areas it seeks to avoid contracting out as a matter of policy but also leave 
open the possibility of legally employing contractors in the same positions during times of crisis. This 
report proposes a hybrid to resolve the "inherently governmental" conundrum: the government 
should define as "inherently governmental" those areas In which there is some consensus and move 
toward a "core competencies" approach in areas where there is not. 

Congress should: 

• State in law any specific activities that it deems "inherently governmental." It has already 
designated offensive combat operations and direct contractual oversight as such, and should 
expand the list to the degree that Congress can agree on enumerated activities, 

The Office of Management and Budget should work with Congress to: 

• Move toward a "core capabilities" approach to activities not specifically deemed by Congress to be 
inherently governmental. Such an approach would focus on the functions the U.S. government 
should possess and maintain, rather than debate internally over which are inherently 
governmental. 

• Address structural and institutional factors that make hiring temporary federal workers (e.g., 
contracting officers as part of a surge capacity during a contingency operation) more difficult. The 
factors addressed should include existing disincentives that discourage qualified contracting 
personnel who have left government to return to it, such as prohibitions against retaining 
government pension payments while returning to temporary government service. 

Congress should: 

• Require the executive branch to carry out comprehensive cost analyses that compare the costs of 
contracted services with the costs of the same services provided by government personnel. 

Integrate the Role of Contractors into Policy and Strategy 

Until now, discussions on the role of contractors in conflict have emerged in a largely ad hoc fashion, 
often in reaction to news stories highlighting their mistakes. While numerous statements and reports 
have noted the indispensable nature of contractors in future U.S. engagements, this has not directly 
translated into a policy discussion of the optimal features of a contracting force working alongside the 
military, diplomatic corps or USAID officials. As described above, the increasing use of private 
contractors has deep and widespread implications for American foreign and defense policy, The U.S. 
government must adopt a strategic view of the role of contractors and actively integrate them into 
planning mechanisms to ensure their systematic, effective and lawful deployment in future conflicts. 

The Secretaries of Defense and State, together with the USAID Administrator, should; 


www.cnas.org 


83 


"Contracting in Combat Zones: 
Who are Our Subcontractors?" 

Prefsareri Statement of Bichard fontaioe 




sufo 

NtiwAu>c'i'«,-v 


• Establish an interagency process to determine the possible foreign policy implications of 
contracting with particular third-country nationals (e.g., employing contractors whose nationality 
and presence in a combat zone would provoke political sensitivities). 

» increase contracting coordination among International Security Assistance Force partners in 
Afghanistan and ensure that the role of contractors is considered in NATO policy decision making. 

• Further integrate the role of contractors in strategic-level guidance, military doctrine and 
diplomatic strategy. Such efforts should include; 

> Ensuring that ail aspects of ES&R contracting are considered in the formulation of the National 
Defense Strategy, the next QDR and future field manuals and joint publications, as well as 
other relevant tactical and operational level manuals. 

> Ensuring that at! aspects of ES&R contracting are considered in the development of the 
Quadrennial Diplomacy and Development Review (QDDR). 

integrate Contractors into Command and Control 

Various hurdles have prevented the fully effective integration of contractors into existing command 
and control structures, Commanders and officers have reported not knowing even basic facts about 
the contractors operating in their areas of responsibility, such as their numbers and their missions, 
Knowledge of the rules governing these contractors can be equally scarce. Private security contractors 
generally operate outside the chain of command and the relationship between commander and 
contractor is sometimes unclear. Communication failures between commanders and contractors 
sharing an area of responsibility compound the problem; in Failujah in 2004, for example, the Marine 
unit based just outside the city did not find out about the attack that killed four Blackwater contractors 
until it was reported by journalists.^’ 

In addition, both pre-deployment training and the development of operational and contingency plans 
generally take place without adequate appreciation for the role of contractors on the battlefield. 
Training often includes individuals playing every role but contractors, and operational plans - while 
they now take into account the role of contractors - stilt tend to be developed without adequate 
consultation with contractors or with fully developed plans for their use on the battlefield. 

The Secretary of Defense should; 

• Ensure that operational and contingency plans take into account every aspect of contractor 
support by: 
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> Expanding Annex W, which contains information on the numbers of contractors required for a 
military operation and the tasks they will perform, and ensuring that it contains relevant and 
adequate detail. 

> Requiring that other functional annexes identify contracted support requirements, 

> identifying probable transition points at which government employees will cede functions to 
private contractors or vice versa. 

• Consult with contractors during the military's mission planning process, to the extent that the 
mission will rely on contractor support. TTiis process should include ensuring that commanders 
know - before they deploy -the number of contractors they will encounter in an area of 
operations and the services these contractors will provide. 

• Require military staffs to establish contracting planning cells to: 

> Determine the precise roles contractors will play in a given operation. 

> Develop contingency plans for the possibility that a contractor either fails or is not permitted 
to perform a service as specified in a contract 

• Integrate contractor roles into pre-deployment training and war games. This should include 
issuing the joint policy document mandated by Congress in 2008 and ensuring that it includes 
guidance for the inclusion of contractor roles in all facets of training. 

Change the U.S. Government's Culture of Contracting 

A change in the culture of DOO, State and USAID with respect to contracting is long overdue. As one 
report noted, the Department of Defense has demonstrated an "inability to institutionalize operational 
contract support by accepting contractors as an integral part of the total force."” Yet DOD may be the 
agency that has become the most comfortable with contracting out functions that until recently were 
performed largely by government personnel. In the State Department in particular, familiarity with 
contractors is sparse and there are few incentives for skilled personnel to move into contracting rotes. 
Only a continued cultural shift in the way the three agencies view ES&R contracting - a shift that leads to 
changes in training, education, doctrine and planning - can lead to necessary change. 

The Secretaries of Defense and State, together with the USAID Administrator, should; 

• Provide clear incentives, including financial bonuses and promotions, to skilled employees who 
take on key contracting duties. 

• Encourage employees in the field to become familiar with managing and communicating with 
private contractors. This should include promoting communication between military personnel 
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and contractors on the battlefield and interaction between relevant State Department and USAID 
personnel (e.g„ officials serving on Provincial Reconstruction Teams) and contractors. 

Harvest And Apply Lessons learned 

The lessons learned in Iraq and Afghanistan constitute one of the most expensive educations in 
American history. Only over a number of years has the United States begun to get a handle on the 
broad implications of its reliance on great numbers of contractors to carry out missions in hostile 
environments. As this report attests, that work is hardly done. The United States should not 
compound its problems and mistakes by forgetting these lessons learned in their wake. 

The Secretaries of Defense and State, together with the USAID Administrator, should; 

• Establish a contingency contracting lessons-learned center to collect, process and disseminate a 
history of past contracting experiences and the lessons that can be drawn from them. This center 
should attempt to capture lessons learned that apply not only to the employment of contractors 
by the Department of Defense but also by the Department of State and USAID. 

Conclusion 

The U.S. government and its contract employees have been thrust together as partners in a shared 
endeavor, the scale, cost and duration have taken nearly all observers by surprise. 

Private contractors now represent an enduring feature of American conflicts, stabilization operations 
and reconstruction efforts, In light of changes in business practices, the provision of government 
service and the character of modern warfare, this surprising circumstance is unlikely to change. The 
reality is that America's reliance on private contractors is not likely to fade, and it is time for the United 
States to adapt to this new way of war. 

Nine years after America's initial engagement in Afghanistan, and seven years after the U.S. invasion of 
Iraq - and with continuing American commitments and interests across the globe - action is long 
overdue. America's national security policy demands new ways of organizing, managing and 
overseeing the use of private contractors in overseas engagements. It requires new standards and 
new levels of oversight at home. It means thinking hard about what tasks should be outsourced and 
which should not. And it entails a greater understanding by policymakers and the American public of 
the role that the private sector has come to play in current and future engagements, 

This testimony aims to draw together the most salient issues surrounding the use of contractors in 
American conflicts and chart a path forward. Taken together, the recommendations outlined above 
would reform, rationalize and improve the process of employing private contractors in ES&R roles. 

The government, the military, the contracting community and ultimately the American people will 
benefit from reform of the ES&R contracting system that ensures the private sector's role in American 
engagements aligns firmly with our nation's interests and values. 
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^ This figure is based on three sources: Department of Defense, Contractor Support of U.S. Operations in USCENTCOM AOR, 
Iraq, and Afghanistan, USCENTCOM Quarterly Census 1“ Quarter Fy2010, httpy'/www.acq.osd.mi!/iog/P5/hoLtopics.htrnl; 
Genera! Ray Odierno interview with Fox News Sunday {18 April 2010) stating that there are currently 95,000 U.S. troops in 
Iraq; and John J, Kruzei, "Afghanistan Troop Level to Eclipse Iraq by Midyear," identifying 83,000 U.S. military personnel in 
Afghanistan (24 March 2010), http://www.defense.gov/news/newsarticie.aspx?Id=58461 . 

^ Congressional Budget Office, Contractors' Support of U,S. Operations in Iraq (August 2008); 1 2. 

^ Ibid: 1. 

■' Ibid. From 2003-2007, the Department of Defense awarded contracts totaling $76 billion, whereas the U.S. Agency for 
international Development and the Department of State obligated $5 billion and $4 billion, respectively. During this period, 
75 percent of DOD contracts were obligated through the Army. 

^ Government Accountability Office, Contingency Contracting: DOD, State, and USAID Contracts and Contractor Personnel 
in Iraq and Afghanistan (October 2008); 20, 29, 34. 

James Glanz, "New Fraud Cases Point to lapses in Iraq Projects," New York Times (13 March 2010), 
http://www.nytimes.eom/20l0/03/14/worid/middleeast/14reconstruct.html; Special Inspector General for Afghanistan 
Reconstruction, Quarterly Report to the United States Congress (30 April 2010). 

' Congressional Budget Office, Logistics Support for Deployed Military Forces (October 2005); xiii, 38. 

* Government Accountability Office, Military Personnel: DOD Needs to Improve the Transparency and Reassess the 
Reasonableness, Appropriateness, Affordability, and Sustainability of Its Military Compensation System, GAO-05-798 (July 
2005). 

Congressional Budget Office, Logistics Support for Deployed Military Forces: xi-xii. 

'°A conversation one of the authors had with a U.S. senator suggests that, at least among supporters of the provision in 
Congress, there exists confidence that its constitutionality wrfll be upheld. 

' ' Office of Management and Budget, "Work Reserved for Performance by Federal Government Employees," Federal Register 
(31 March 2010). 

’Mbid; 16196-16197. . 

Several observers have offered two potentially useful principles that might underlie any determination of what activities 
should be considered core competencies. Under these principles, core competencies are those activities which, if removed, 
would dearly lead to mission failure, and those which if performed by contractors would pose significant legal complications. 
An additional consideration is the desire to avoid lost skill sets; if the U.S. government outsources a function, it may risk losing 
the capacity to carry out the activity at any point without contractors. 

Among other steps, DOD has issued doctrine in the 31 March 201 0 "Operational Contract Support Concept of Operations" 
establishing an Army Contracting Command and establishing a Joint Theater Support Contracting Command for 
contingency-specific contracts in Iraq and Afghanistan. 

Secretary of Defense Robert Gates stated that DOD intends to hire an additional 9,000 defense procurement professionals 
by 201 5, including 2,500 auditors at the DCAA. This cadre will have responsibility, however, for procurement across the 
spectrum, not only for ES&R contracting. See DOD News Briefing by Secretary of Defense Robert Gates (6 April 2009). 

Opening statement by Senator Claire McCaskiii before the Subcommittee on Contracting Oversight, U.S. Senate 
Committee on Homeland Security and Governmental Affairs (17 December 2009). 

’’ Edward M. Harrington and Jeffrey P. Parsons, Statement before the Subcommittee on Contracting Oversight (1 7 December 
2009). 

Dan Feldman, Remarks before the Subcommittee on Contracting Oversight, U.S. Senate Committee on Homeland Security 
and Governmental Affairs (1 7 December 2009). 

'’Government Accountability Office, Warfighter Support: Continued Aaions Needed by DOD to Improve and Institutionalize 
Contractor Support in Contingency Operations GAO 10-551T; 17. 

Department of Defense, Contractor Support of U.S. Operations in USCENTCOM AOR, Iraq, and Afghanistan, USCENTCOM 
Quarterly Census 1 " Quarter FY201 0 and Synchronized Predeployment and Operational Tracker (SPOT), "Weekly SPOT 
numbers for DOD, DOS, USAID, and Other" (19 April 2010). 

Peter Singer, Can't Win with 'Em, Can't Win Without 'Em: Private Military Contractors and Counterinsurgency, (Washington: 
The Brookings Institution, September 2007): 13-14 

Government Accountability Office, Warfighter Support: Continued Actions Needed by DOD to improve and institutionalize 
Contractor Support in Contingency Operations GAO 10-551T (17 March 2010): 26-7. 
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Introduction 

\V!\en our nation goes to war, contrac- 
tors go with it. The 2001 iiwasion of 
Afghanistan, together with the March 2003 
invasion of Iraq, saw an increase in the size 
and scope of contracted support on the bat- 
tlefield that is, as the Congressional Budget 
Office (C,'BO) has stated, “unprecedented in 
U.S. history.” In both Iraq and Afghanistan 
today, there are more private contractors 
than U.S. troops on the ground. Yet the 
system within which this contracting lakes 
place ha.s not caught up with the ttew reality. 
As Americas dependence on expeditionary 
contractors in conflicts or stabilization and 
lecon.structioti eflbrts is likely to continue, 
the need for reform is pressing. The time to 
act is now. 

A new report by the Center for a New 
American Security (CNAS) looks 
closely at what we cal! Expeditionary. 
St-abilization and Reconstruction (ES&R) 
contractors - those service contrac- 
tors, most of whonr are employed by 
the Defense Department, the State 
Department, or USAID, who are work- 
ing in ho.stile environments. To adapt 
to the new reality, the US. government 
mikst embark on a path of ambitious 
reform that >vjl] require an expansion of 
the government’s contracting workforce; 
a coordination mechanism within the 
executive branch; greater scrutiny of con- 
tractors, more transparency and clearer 
standards; a strategic view of the roles of 
contractors in .American operations; a 
change in culture within the government: 
anil new laws and regulations under 
which contractors will operate. 


Expanding the Workforce 
Given the explosion in the volume and 
scale of contracts in recent years, and 
the degree to which American opera- 
tions have become dependent on them, it 
Ls critical to grow the government con - 
tract workforce. The need for increa.sed 
numbers of able government personnel 
familiar with contracting issues, includ- 
ing contracting ofliccr representatives, 
auditons and investigators, goes well 
beyond simply increasing the number of 
contracting oflkers based in Washington 
and overseas, The departments mu.st 
actively work to improve the skills and 
elevate the rank of personnel inv'olved in 
contract, management and oversight. The 
Department of Defense, State Department 
and U.,S. Agency for International 
Development .should significantly increase 
the number of qualified contracting 
personnel re.sponsible for E.S&.R contract- 
ing, including in current operational 
theaters. Only by expanding the quantity 
and quality of the government’s human 
infrastructure will the majority of other 
necessary reforms be possible. 

Coordination Mechanism 
within the Executive Branch 
Coordination i.s key to everything 
the United .States seeks to achieve via 
contingency contracting, De.spit.e the 
years - and tens of billions of dollars 
- spent, the approach to contingency 
contracting remains fragmented and 
ad hoc. As a result, it is imperative to 
improve coordination among policy- 
makers, program officers and federal 
contracting personnel, and also among 
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the agencies, llie best course involves 
increasing the contracting capacity at 
DOD, State and USAID and establish- 
ing a formal (but relatively simple) 
interagency coordination mechanism. 
This effort should include expanding 
the current DOD Ofiice of Program 
Support, which is located in the Office 
of the Undersecretary of Defense for 
Acquisition, Technology and Logistics. 
,Similarjy, the State Department 
should expand its Office of Logistics 
Management into a new Bureau of 
Contingency Contracting located under 
the Undersecretary for Management 
and USAID should either direct that 
its Bureau of Democracy, Conflict and 
Humanitarian Assistance develop a spe- 
cific expertise in ES&R contracting and 
provide guidance to regional bureaus or 
establish a separate contracting-focused 
bureau. Alt three offices should be led by 
a Senate-confirmed Assistant Secretary- 
level official who coordinate regularly on 
contracting policy, 

Greater Scrutiny, More Transparency 
and Clearer Standards 
An area of piirticular concern among 
public officials and concerned citizens 
ha.s been the degree of fraud, waste and 
abuse linked to reconstruction opera- 
tions and contractor-provided services 
in Iraq and Afghanistan. The post- 
invasion reconstruction environments 
in both countries represent the largest- 
ever markets for private contracting 
firms; through March 2010 Congress 
had appropriated 53 billion dollars for 


Mike Dees (left), lot supervisor, Marine Corps 
Logistics Command (Forward) Retrograde Lot, 
tells a Marine where he should park his tacti- 
cal vehicle during a transfer of equipment at 
the MCLC (Fwd) Retrograde Lot In Camp Ai 
Taqaddum, Iraq, March 2009, 

(GUNNERY SGT, KATFSHA WASHINGTON /U.S. 
Marine Corps) 

reconstruction in Iraq and 51 billion dol- 
lars for reconstruction in Afghanistan 
(President Obama has since requested 
an additional 20 billion dollars to fund 
reconstruction in Afghanistan), The 
Secretary of Defense, the Secretary of 
State and the USAID Administrator 
should establLsK uniform standards 
across agencies and ES&R contract type 
for consistency and con.solidation of 
data, improve transparency of subcon- 
tractors. establish a permanent inspector 
general, and include clauses in ES&R 
contracts that require firms to enforce 
rules governing behavior that impacts 
the overall U.S. mission. 
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Military Implkations 
'llie unprecedented numbers of pri\'ate 
contractors on the battlefield and the 
vast scope of their activities pose special 
dilemmas in command, coordination and 
discipline for the U-S. military. Despite 
efforts to aligj^ the conduct of contrac- 
tors with that of military personnel, these 
relationships remain poorly defined. 
Contractors are not in the chain of com- 
mand; they are now, however, subject 
to the Uniform Code of Military Justice 
(UCMj), albeit only under certain cir- 
cumstances and not to the entire Code. 
Today and in the future, properly mar- 
shuiiing the collective activities of private 
contractors will be critical to a com- 
mander’s ability to accomplish his or her 
mission. For an institution that relies on 
private contractors to an unprecedented, 
degree for its operational success. DOD 
should give their role much more stra- 
tegic thought, ’the Secretary of Defense 
shoiilcl consult with contractors during 
the military’s mission planning process, 
to the extent that the mission will rely on 
contractor support, The military should 
include the expected roles of contractors 
in (.)pcratir>nal plans attd predeployment 
training, and incorporate contracting 
i,ssues into professional military education 
courses. 

Foreign Policy Implkations 
How America deals with ES&R con- 
tractors carries broad foreign policy 
implications. This is true most obviously 
in the vews in which the United States is 
engaged. Yet there appears to be insuf- 
ficient deliberation within the State 


Department about the foreign policy 
implications of contracting decisions 
made at the corporate level, both on State/ 
USAID funded contracts and on DOD 
contracts. Through legal precedents and 
norms of behavior established in the 
course of current wars, U.S. employment 
of contractors could shape the way that 
current and rising powers conduct future 
wars. The U.S. should encourage the 
development of an international code of 
conduct for contractors, clarify the ways 
in which international law appiie.s to 
contractors, and coordinate with coali- 
tion partners on legal and policy decision, s 
I't'ga. rd i ng con t.rac ting, 

Laws and Regulations 
'Ihe legal framework gota?rni.ng ES&R 
contractors in wartime is complicated, 
features overlapping jurisdictions and 
is .somewhat ambiguous. Contractors 
working for the United States can be 
held accountable for crimes commit- 
ted. oversea.s under at: least two domestic 
American laws. Further complicating 
the legal picture, ES&R contractors may 
also be subject to foreign law. The legal 
status of cont ractors varies by coun- 
try, depending on the }iu.'isdictjo.fi and 
any agreements in place between the 
United States and the host-nation gov- 
ernment. The Department of Defense, 
togeliier with the Department of justice, 
should clarify how the various law.s 
that potentially apply to ES&R contrac- 
tors in theater - including the Military 
Extraterritorial |urisdiclio.n Act (MEJA), 
the Uniform Code of Military lustice 
{UCM]). the Special Maritime and 
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Terrilorial Jurisdiction (SMTJ), host- 
nation law (including any Status of 
Forces Agreements) and international 
law - interact to create obligations for 
or jurisdiction over private contractors. 
The Congress should amend MEJA to 
unambiguously cover all ES&R contrac- 
tors working for the U.S. government in 
theater and streamline acquisition regula- 
tions that govern U.S. service contracting 
in hostile environments. 

The "Inherently Governmental" 
Conundrum 

U.S. law has long aimed to protect the 
core functions of government by prohibit- 
ing anyone other than federal employees 
from performing such tasks. Today, while 
there appears to be a rough consensus 
that there are some functions so intrinsic 
to the nature of American government 
that they should never be outsourced, 
there is little or no consensus about 
precisely what those functions are. The 
government should define as “inherently 
governmental'’ those areas in which there 
is some consensus and move toward a 
“core competencies” approach in areas 
where there is not. Such an approach 
would focus on the functions the U.S. 
government should possess and maintain, 
rather than debate internally over which 
are inherently governmental. 


Conclusion 

The U.S. government and its contract 
employees have been thrust together as 
partners in a shared endeavor, the scale, 
cost and duration of which have taken 
nearly ail observers by surprise. The real- 
ity is that America’s reliance on private 
contractors is not likely to fade, and it is 
lime for the United States to adapt to this 
new way of war. This report aims to draw 
together the most salient issues surround- 
ing the use of contractors in American 
confiict.s and chart a path forward. Taken 
together, the recommendations contained 
in this new CNAS report would reform, 
rationalize and improve the process of 
employing private contractors in ES&R 
roles. The government, the military, the 
contracting community and ultimately 
the American people will benefit from 
sweeping reform of the ES&R contracting 
STOtem that ensures the private sector’s 
role in American engagements aligns 
firmly with our nation’s interests and 
values. 


The Center for » New American Security 
(CMASjisan independent and nonpartisan 


'devetoplhg strong, pragmaticand 
principled national security ard defense i 
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By Allison Stanger 


This report could not l>e timelier, ConViaelors and 
contracting have become seriouf. policy is,sut’s i a 
both Iraq and Afghanistan, and they will continue 
to be so wherever Aniericafi power is jiroiected 
abro^. In clear prose, the report’s ai’.thors identify 
a host of important policy challenges generated 
by America’s current contracting practices that 
demand our immediate attenti(.in anei otTer many 
creative recommendations for confronting those 
challenges head on. 

The explo,sion of what the authors cal! 
Expeditionary, Stabilization and Reconstruction 
(ES&R) contracting -- contracting in conflict envi- 
ronments - is a piece of a much larger p\.i7.z.le that 
amounts to a stealthy whole-scale punKligm shift 
in the core business of American foreign policy. 

As I liave chronicled, elsewhere, contractors quietly 
have become prominent across the so-called three 
Ds of defense, dipioitiacy, and de^’eiopIt^e.nt, as well 
as in homeland security. In all of these realm,'.;, the 
majority of •what used to be the exclusive work, of 
government has been outsourced to private actors, 
both for-profit and not-ft.»r-profit. ('ontractors 
today outnumber American men and women in 
Iraq and Afghanistan. In the development realm, 
contracl:s and grants have become the pri.ncipal 
vehicle for American eftbrts to help otliers help 
themselves. ’Ihese changes are not: the result of 
partisan politics; Democrats and Reptibiicans alike 
embraced the privatization imperative. Thus, while 
no one consciously planned it, nuich of t he envi - 
sioning and. execution of American objectives is 
today in private hands. 

The reinvention of government bi.isi.aess has not 
been confined to U.S. foreign policy in,st!tutions, 

To cite just one telling statistic, the federal govern- 
ment had the same number of full-time employees 
in 2008 as it had in 1963. Yet the federal budget, in 
real terms, more than tripled in that same period, 
lhatgap reflects the increased prominence of 
contractors. 'Ihe longstanding debate over the size 
of government thus takes on diftovent di,men,sion,s.; 



goverruneiit can be big in terms of the amount of 
money it spends but .smaU in terms of the number 
of people it directly employs to manage that spend- 
ing. in such a world, to quote President Obama’s 
inaugural address, “the question... is not whether 
our governnicnl is too big or too small, but 
whetlier it works.” 'ihe employment of large num- 
bers of contractors carries benefits. For instance, 
by circumventing tiie downsides of bureaucracy, 
contracting cars lacilitatc innovation, etficiency, 
and flexibility in government operations. 

But all of the potential problems that can accom- 
pany privatization are exacerbitted when the work 
must be done be^'ond America’s borders. Fraud, 
waste and abuse arc more difficult to contain in a 
war '/one. Legal and regulatory challenges loom 
large, .De.spite these risks, the now normal for 
policy will continue to involve a multi-sector wrk- 
force ot' public and private actor.s, Ihe challenge is 
to ensu re tliat tlris blended workforce serves the 
interests of the American people rather than the 
self-interest: of special interests. 

Wiiile the need to expand government capacity in 
the right places is a recurrent tlieme in the jrages 
that follow, it bears mention that simply in-sc»urcing 
whatever is easiest to in-source will not address the 
serious proh]e:ms :i<ientified in this report. Just us 
it matttT.s wiiat tasks government ciiooses to out- 
source, it matters what tasks governnvent chooses to 
bring back in-house. We do not need in-sourcing; 
we need smart-sourcing that can restore proper gov- 
ernment oversight: wliile harnessing the etiergy and 
initiative o:f the private sector for the public good. 

“Contractors in Conflicts” ably presents a smart- 
sourcing approach for contractors in contlicts and 
maps tire reforms we need to get ES&R contractii^ 
right. Those reforms ail require striking a balance 
between the inirovatlon, energy, and efficiency 
that private sector involvement can bring and the 
requisite over.sight to ensure that market energy is 
properly harriessed to American irtteresls. Smart- 


sourcing means building goverTtment capacity for 
effective management of the multi -sector workforce. 
Smart-sourcing also means identifying tasks that 
should never have been outsourced and bringing 
those back in-house through what the autiiors call a 
“core competencies approach," 

A key ingredient in improving performance acros.s 
the board will be unprecedented ti'ansparency. 
OMB efforts to improve contracts and grants 
data quality, as well as the further development 
ofUSAspending.gov to include subcontracts and 
subgrants are steps in the right direction, as is the 
administration’s Open Government Initiative. 
Transparency and accountability are critical 
values in a .smart-sourcing orientation, and U.S. 
anti-corruption efforts abroad will have enlianced 
credibility when the Unitt'd Slate,s is perceived 
to be upholding the same values at home, When 
so much of government is outsourced, whole of 
government approaches grow only all the m<^re 
imperative, and the information-sharing that: 
increa.sed transparency delivers encourages unity 
of effort. 

In the past, contracting has been perceived and 
treated as a peripheral issue, yet as the authors 
make eminently clear, this perception and practice 
must not continue. No less than the very effective- 
ness of American foreign policy and our military 
operations are at stake in getting ES&R contracting 
right. 1 applaud CN AS for tackling this weighty 
kssue in such an insightful way and hope that this 
report generates the serious debate it deserves. 


Allison Stanger is ihe Russell Leng ’dC* ProfessiJr of 
International Politics and Economics at Middlehury 
College and the author of One Nation Under 
Contract: The Outsourcing of American Power and 
the Future of Foreign Policy (Yale. 2009). 


n. INTRODUCTfON 



When our nation goes to war, contractors go with 
it. In both Iraq and Afghanistan today, there are 
more private contractors than U,S. troops on the 
ground.’ This state of afhtirs is likely to endure. 
Now, and for the foreseeable future, the United 
States will be unable to engage in conflicts or 
reconstruction and stabilization operations of 
any significant size without private contractors. 
Changes in business practices, the prtwision ot‘ 
governnienl services and the character of modern 
conflict, together witii limits on the size of the 
American military, diplomatic and development: 
corps, are driving the size and scope of expedition- 
ary contracting to imprecedented proportion.s. 
Absent a significant reduction in Avnerica’s 
international commitments and perceived global 
interests, the ejnploynient of private c(mtrci.clors in 
ftiture American conflicts is here to stay, 

Tlie system within which this contracting takes 
place has not caught up with the new reality. 

Tens ofbillions of taxpayer dollars commi tted 
By Richard Fontaine and John NagI to contracts in Iraq and Afghanistan have been 

implemented with little oversight. Contracting 
companies themselves crave clearer guidelines. The 
roles of contractons remain incompletely integrated 
into the conduct of American operations. The legal 
framework within which contractors work remains 
cloudy. And there have been serious allegations of 
harm to both local civilians and U.S. personnel as a 
result of contractor malfeasartce. 

To adapt, the U,S. government must embark on a 
path of ambitious reform t:hat will requi re new^ laws 
and regulations; an expansion of the government’s 
contracting workforce; a coordination mechanism 
within the executive branch; greater scrutiny, 
more transparency and clearer standards; a stra- 
tegic view of the roles of contractors in A.merica:n 
operation-s; and a change in culture within the 
government. 

As an initial step, the U.S. goverinnent must 
understand and then rethink how contractors are 
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cmpioyed irs contingencyenvironments. The vast 
majority of contractors work for the Department 
<,! '■'Lkns!. {[*()])> ihc Stale Department and 
the L.S. Agciicv for international Development 
(USAID), and ihov oerform a host of key tasks 
c'lt'-iliol S « hoi ic overseas. These tasks 
vary wuleiy and include such areas as logistics, 
transport, linguistic support, security, weapons 
systems maintemince, construction, intelligence 
anaiy,sis, iocai security force training and agricul- 
lurai technical assistance. 

'fhu.s far, effort.s to understand the contracting 
[ihcnomerion have been limited in tw'o crucial ways. 
First, most media, congressional and public atten- 
tion focuses on the acfivitie.s of private security 
contractor (PSC) firms such a.s Blackw'ater (now- 
known as Xe Service.s) that cmj>loy armed personnel 
to protect private property, assets and indivlduaisd 
Vet while tlte activities of such PSCs have some- 
times ieci to ilashpoints in American conflict.s - as 
when file iciOing of four contractor.? in l‘allujah. 

Iraq, in 2004 .sparked a IDS offensive into the city, 
and in 2007 when contract workers allegedly shot 
Iraqi civilian, s in Baghdad's Nisonr Square - the.se 
episode.s and others like them tell just a small part 
of the higger story of contracting on the bat tlefield;’' 
Private security contractors comprise roughly 11 
percent of all contractors in hostile environments.'' 
In Iraq and Afghanistan tCKlay, for example, DOD 
employs ).()()., 000 and .107,000 contractors, respec- 
tively, of whom only 2.3..H8 are armed security 
contractors.* Similarly, the State i:)epartmcnt and 
UvS AID e/np].oy thou.sands of contractors, only a 
■fraction of whom handle security duties. 

'Ihis report: loolcs beyond the security providers to 
address liie great majority of service, contractors 
t:luit handle duties other than security. While less 
controver.sial., seivice contracts yield tlieir own set 
of problems - inchwling insufficient oversight and 
irtnnagemenl, inadequate integration into opera- 
tional planning and ambiguous legal status. Utus. in 
order for the United States to succeed in current and 
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future engagements, it must establish new policies 
and rules of the road - not only for an-iicd .security 
contractors but also for the 85 to 90 percent of con- 
tractors that carry out a wule array of other tasks. 

The second limitation is the almo-st exclii.sive focus 
of Congress, government cvatchdog groups and 
other observ'^ers on fraud, waste and abirse in Iraq 
and Afghanistan, and on ihc government’s failure 
to properly manage contracts. 'Ihe foeves is ab.so- 
lutely necessary; ensuring tlie propt;r steward,ship 
of American taxpayer dollars reprc.sents a critical 
aspect of such investigations. But if is insufficient, 
Other facets of the rise of contracting alsi.) requiti'c 
action. The exten.sive use of contracting ha.s deep 
implications not jUvSt for foderal expenditures 
but also for the ways in which the United State.? 
accomplishes its .missions in. theater. In addition, 
there are broader strategic foreign policy c:onsid - 
erations at play, ntany of which have received only 
scant consideration thins far. The very existence of 
priv'ate contractors inserts a profit motive onto ):he 
battlefield; their primary responsibility is not the 
national interest but rather fulfilling the terms of 
their contracts.'’ In light of this, the United .States 
has a keen interest in properly marshalling the 
activities of contractors in America’s combat, .stabi- 
lization and reconst:ruction operations. 

This report outlines a fuller range of issues raised 
by expeditionary contracting and offers recom- 
mendations for how the United States - both the 
government and the community of private co.n- 
tractiug firms - can strike a balance among the 
greater efficiency and effectiveness necessary to 
support American missions overseas; the ve.r,satil- 
ity and flexibility required in a rapid!)’ evolving 
strategic environment; and the proper o versight, 
accountability and transparency ex|:»ected by 
American taxpayers. To put the ph.enome.r.ion of 
contracting in context, this report offers a brief 
history of such contracting and examiites the 
emergence of its unprecedented scope and scale 
today. It discusses fraud, vvaste and abuse in 



Expeditionary StabiiizatJoPdrid 


Given the vast array of func- , 
{ions carried out by the private 
sector during and after con- 
flicts, contractors have often 
been grouped into three broad 
categories: 

- Military provider firms that 
provide armed security , 
assistance. 

• Military consulting firms that 
provide training, assessment 
, and analysis. 

Military support firms that 
conduct logistics, intelligence 
and'maihtenance services.’’ 

To describe companies in 
' these t|ree ■categories, observ- 
; ers have offered various terms^ 
ihcKJding “expeditionary •; 
contractors," "private military 
companies" and "contingency 
contractors." Yet such terms . 
are Often either arbitrarily 
limiting or insufficient to cph^ 
vey the tremendous scope of 
;'actiYities In which eohtractbrs \ 
■'are:nOvy..'engaged;;lhGlUdin^ 
thOibstabilizaff'ph'.ah'dTecbh-^^: 


For the purposcfsctf this v > ; : > : 

propkise''a'n'e^;te»mj^:c:';;v;-'V^ 

Expi^ltiphary V 

contractors^ Thistenn captures 
the uniyerset^COnipahfesahd:; 
indUrtries/^rkittgrrhsO^^ . 
of expeditior^^p^tafiphs; ; 
(both durmg and aftercomr 
bat opef adprts) 

logisticafaM rharty other kinds 
of support ^tablli^ operations 
contractingjiepresehts the tran- 
sitional vyorkthat contracting 
industries carry put in order to , 
establish and;malntain stability 
in alt or part of a hatipn-state, 
usually in support of military 
operations, fteconstruction ccm^ 
tracting represents the work 
of private firms in building and 
rebuilding physical infrastruc- 
ture as Well as political, social 
and economic infrastructure 
^ in some cases for years after :;/■ 
the end of hostilities. The three; : 
chief ll.S. government agencies : 
that employ ES&R contrac- 
tors are the Departments of 
Defense and State and the 
U.S. Ageno^ fof internattonal 
Development. 


IS&ff contracting mvotves a ' ■ 
■vast number of diverse activi- 
ties in theaters around the • 
^^pbe. In Iraq and Afghanistar^, 
for instance, private contractors 
•Cohstouct building 5 ;;s|rve food, 
drive coriyoys; deliver mail, • ' : 
advise government ministries, • 
.train police andprovidetransia- 
tors. And tliese twp theaters . 
do not repre^nt the tota 1 
of ES&R contracting faking • / 
place today. The United States : : 
continues to employ priv^; ; ; :: 
contractors ir{ Colom.bia,.th,e ; . 
Balkans and other locations;; ; : 
to provide support siinilar tp ;; ? 
Those tasksYegulred;ji^''ffaq''';'';':>.v;'; 
and Afghanistan; In employing 
These; unpreGedehted;rium-;;v'.'';:''. 
bers ofES&R'.cQhtr'a'ctprs;;T'he:: 
united :StateS;'is;;aisb:;.spehd|hg:';' 
;;an.uhpfecedeht6d:;ampdht' ^ 
■tff,rhqndy;td'Rrpcdfe;thd 
'seryiras^.^hd;whi}d.rhuthy^^ 
i'l'rtotmPst^Pfthffvvp 
/pQhffachirsvhavffGafffed; 
;;has;.'bd.eh:'V|ta!:TP:thd 
American missions, It has also 
\proypked;high';:yislb.iiity:p^ 
.fe.ms,:fa;h;gihdf^dff’i'fhisspe^ 
fuhds''tp;ihdivtdu;ai'Crimihai;:':;;;;V^ 
behavior; 


contracting and the costs associated with employ- 
ing contractors, as well a.s military, foreign policy 
and legal impHcatioas. It conclude.s by offering a 
.series of specific recommendations for reform. 

’t he recommendations in this report will, if imple- 
mented, go a long way toward reforming America’s 


use of private contractors in hostile environ- 
ments. The United States government now relies 
on contractors in its overseas engagements but its 
regulation, management and oversight of these 
contractors has not kept pace. Since America’-s 
dependence on contractors i.s likely to continue, the 
need for reform i,s pressing. The time to act is now. 
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Hi. A BR!£F HISTORY 
OF ES&R CONTRACTING 

While the current use of private contracton; in 
hostile environments may be unprecedented in 
magnitude, the provision of ES&R-type functions 
by contractors on the battlefield is not a modern 
phenomenon. During the Revolutionary War, the 
Codlinenlal Congress sought support from vari- 
ous individuals and commercial enterprises for 
engineering, food, transportation, medical and 
carpentry services. General George W'a.shington’s 
army, for example, employed contractors to assist 
with the Delaware River defense in 1777 and to 
help dig siege forlification.s in Savannah, Ga., 
two years later.'’ Similarly, the Quartermaster 
General contracted team.sters to transport sup- 
plies and private citizens ferried soldiers across the 
Chesapeake Bay in preparation for the Yorktown 
Campaign,"’ Due to the limited number of soldiers 
employed to fight tlie .British, Clongress encouraged 
the use of contractors for tasks deemed too menial 
for soldiers (c.g., traitsportijig supplie.s) or overly 
specialized {such as surgeons and other specialized 
medical personnel)." 

Following the war, Congress adopted rules that 
awarded low-bid contracts to provide supplies and 
equipment to distant military posts.’^ Contractor 
neglect often led to operational failures during 
the Indian Wars and the War of 1812; as a result, 
military commanders advanced the idea of subject- 
ing private contractors on the battlefield lo military 
law.*'* Secretary of War John Calhoun attempted 
to replace service contractors with commissary 
officers to provide logistical support, but the ratio 
of contractors to soldiers remained approximately 
1:6 in both the Seminole and Mexican Wars.’"* 

During the Givi! War the logistics capacity of both 
Union and Confederate Ibrcc-s proved inadequate 
for sustaining troop.s in the field. As a result, 
private contractor.^ .served alongside soldiers as 
cooks, medical officers, teamsters, blacksmiths and 


in other support roles. To improve the intelligence 
collection capabilities of the Army of the Potomac, 
General George McClellan hired the Allan 
Pinkerton detective agency, while U.S. Miiitary 
Telegraphs employed thousands of operatois iuid 
linesmen to help sustain the Union war effort."'’ 

The first aviation element, the U-S. Array Balloon 
Corps, was completely contracte<i. 

The Spanish-Aniei ican War gave birllt to a new 
era of expeditionary^ conflict. To coincide with 
Americas ascendancy as a global {tower, the 
miiitar)' underwent a series of structural changes 
intended to professionalize the force. To this 
end, the military began to transform previously 
outsourced logistical functions into core compe- 
tencies performed by government per.sonnel. 'Ihe 
expansion of the Quartermaster Corpus .signaled a 
growing trend of internalizing logistical training 
and oversight . 

The outbreak of World War 1 saw a tremendous 
expansion in the use of private contractors for 
military support. Despffte a ma.ssive mobilization of 
private Industry, (he task of transporting and sup- 
plying the American Rxpctlitionary Fo.rce.s {AFF) 
across Kuropc proved overwlielming ibr military 
support services. American and foreign contrac- 
tors filled the void by crewing ships, constructing 
railroads, administering p»ost office,s and p>roviding 
other general logistical sup'sjiort. In total, the ABF 
employed over S.'i.OOO contractor.s during the war,** 

The mid- to iate-2()th century witnessed a sig- 
nificant transition toward modern contracted 
functional support in American operations. By 
the time the United Slates entered the Second 
World W^ar, a technological revolution in military 
hardware had altered the role of contractors on 
the battlefield and the U.S. military found itself 
without the requisite human caphtai to maintain 
newly designed military aircraft- and tcchnoiogi- 
call)' advanced weapons sy'stems. In addition, the 
demand for labor out$trip>ped the uniformed 



101 



Importance ofCor^tracting: A Historical Perspective 
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suppiy; during the war, U.S. corporations manned 
ammunition depots and expanded ports in North 
Atrica and the Middle East and built airhelds and 
forward operating bases in (he Pacific. Through 
the course of the war, some 730,000 civilians, all 
but 23,000 of whom were foreigners, supported the 
roughh’ 5-4 niillion A nrerican soldiers deployed 
overseas.’' 

From this ptsinl foi-ward, operational success was 
inextricably linked to contractor performance 
and competence. The reconstruction of Japan and 
postwar Europe under the Marshall Plan necessi- 
tated America’s jarge.st recon.struction etForts until 
2003 in Iraq. Yet it was i.n Korea and Vietnam that 
H$&R contracting was truly born. 

During the Korean War, 156,000 Korean. Japanese 
and American contractors, mostly in construc- 
tion and. engineering roles, supported 393,000 
U,S. .military personnel on the battlefield.'® The 
ext.e.n,si.ve use of contractor support, both in dollar 
amounts (1.2 billion in current dollars) and person- 
nel (with a 2.5:1 military-to-contractor ratio), was 
due in large part to the mass demobilization of 
the U.S. nvilitary after World War II.'" .Similarly, 
.President Lyndon Johnson’s decision not to mobi- 
lize re.serve units during the Vietnam War led to 
the increivsed u,se of contractors in theater.^® U.S. 
military operatiorj.s in Vietnam, branded the “VS^ar 
by Contxact'' by Business Week in 1966, created a 
vast denituid for pliy.sical infrastructure cortstruc- 
tion, and the .Arm)' awarded support contracts to a 
number of large American firms.^* Prom 1965-1972 
the United .States disbursed over 2 billion dollars in 
lees to contractors and involved then) in building 
every thing froirs roads a.t)d bridges to power plants, 
fuel storage depots and jet airfields.^* In addi- 
tion, the military’s demand for skilled technicians 
grew with the first extensive u.sc of helicopters in 
combat. Throughout the conllict, an estimated 
1.30, 000-1 50, 000 contractors worked in support of 
U,S. military operations in Vietnam.^^ 


The endof the Vietnam War marked a hiatus in 
this type of work abroad, due primarily to a lack 
of extended U.S. contingency operations. Drawing 
upon lessons learned in Vietnam, however, the 
Pentagon attempted to streamline the proce.s.s of 
expeditionary contracting. The chief result was 
the establishment of the Army’s Logistics Civil 
.Augmentation Program (LOGCAP) in 1985 and 
its activation in 1992. This program, created to 
"preplan for the use of civilian contractors to 
perform selected services in wartime to augment 
Army forces,” is now also used lor logistics sup- 
port in post-war stabilization and reconstruction 
phases.^"* The first LOGCAP award, valued at an 
estimated 815 million dollars, allowed the Army 
to employ one company in support of all of its 
field operations in places such a.s the Balkans, 
Haiti, Italy. Rwanda. Saudi Arabia and Somalia.^'' 
This initial agreement, set an important precedent, 
as the military would now depe.nd on contractor 
support fora wide range of .services and prod- 
ucts in-theater in future conllicts. To date, four 
LOGCAP contrat1:.s have been awarded -• the most 
recent of which, LOGCAP IV, ailow.s the Ar.my to 
award a total annual maximum value of .1.5 billion 
dollars to three competing contractors for a life- 
time maximum value of 1.50 billion doUans.'^'’ 

U.S. operations in the Balkans in the 1990s spurred 
another e\'<)Iution in the emergence oi’ modern 
ES&R contracting. The Balkans Support Contract 
called for the provision of a huge array of logistics 
and other -services to U.S. forces in the Balkans and 
remains in force today under a different name. The 
Balkatis experience fi.>resliadowed the enormous 
use of contractors in ciuTtutt wars; For the first 
time, the ratio of contractors to mili.tary personnel 
was approxintately 1:1.^” 

During the first Gulf War, the Army employed 
just 9,200 contractors in support of U.S. combat 
units.^® In the 1990.s, following the collapse of the 
Soviet Union and the end of the Cold War. the U,S, 


slashed the size and biidget of the armed forces. 

By t he end of BY 2000, the U.S. military’s active 
cornponeju had beett reduced by one-third and the 
budget of the Department of Deten.se was 22 per- 
cent smaller than it had been at the end of the Cold 
War.^'^ As America's international engagements 
increased in (he following years, employing private 
contractors became an unavoidable reality of any 
sizable expeditionary operation. 

Ihe 2001 invasion of Afghanistan, together with 
the March 2003 invasion oi'Iraq, saw an increase 
in the .si ze and scope of contracted support on 
the battlefield that was, as the Congre.ssional 
Budget Olftce (CBO) stated, “unprecedented in 
U.S. history.”*'* By 2007, CBO CvStiniatcd that at 
least 1.90,000 contractors were working in the 
Iraqi theater on U.S.-funded contracts, pushing 
the .ratio of co«tracto.rs to members of the U.S. 
military to greater than I;!.” It also noted that 
U.S. agencie.s awarded some 8S billion dollars in 
contracts for service.s bctw'een .200,3 and 2007, 
predomina.ntly for contracts in Iraq.” .DOD spent 
upward of 30 billion doilans in I'Y 2007 ami the 
first half of FY .2008 on contractors in Iraq ami 
Afghanistan, in addition to significant sums spent 
on contracto.r.s by the Department of Slate (1.9 
billion doliar.s) and USAID (1.7 billion dollars).*’ 
These contractors engaged in activities as diverse 
as transportatjo.a, security, engineering ami con- 
struction, maintenance, weapons maintenance, 
base operations and police and army training. For 
{.hose contractors operating in the field, this spike 
in activity was accompanied by an equally high 
level of uncertainty and danger. 




104 


J U N S 2 0 10 



iV. ES&R CONTRACTiNG TODAY 

The rise o! targc-scaic ES&R contracting reflects 
a more basic sliifl in the way the U.S. government 
“ ami particuiariy the military - conducts its busi- 
ness, As anyone who has (oilowed the debates o%’er 
‘outsourcing” will recognize, the use of contractors 
has iiK'reascd across tlte spectrum of government 
activities and within the business community. The 
transition to a more service-oriented economy and 
ii'icrcascd outsourcing lias spurred change even 
in llac f’unctioning of DOD, lotJg thought to be 
aiitong tlie most hardware-jjitcnsive of all govern- 
ment agencies. Approximately 60 percent of DOD 
contractors in Iraq and .Afghanistan currently 
perform logi,slical functions such as maintenance, 
dining and. laundry .service.s; M percent protect 
personnel and property; and the remainder carry- 
out otiier (bi'jns t)f supjwrt (see Figure 1)/'* State 
Department contractors fulfill a number of roles, 
inckiciing a major police training effort in Iraq, and 
U,SA1D conlractor.s engage in reconstruction and 
deveiopinenl projects in both theaters, in addition, 
contractor.s provide support fi>r other contrac- 
tors, including food services, base security and 
t.i.'a.nsportatioji. 

The U.S. contracting cadre is truly multinational, 
it has become common, for example, to see in 
battleliekl dining facilities coo.ks from one country- 
working witli servers from another t<i dispense 
food to citizens of a third - perhaps in a facility 
partially constructed by locals and guarded by 
foreigners. In this sense, then, the United States 
has achieved with its contractors precisely the 
kind of muItinatio.na! coalitio.n effort that Itas at 
times eluded it when it comes to actual combat 
operations. In Iraq today, third-country nation- 
als comprise the largest share of U.S. contractor 
pe.r.sonnel (see Figure 2). 

Privatization Grows 

Ihis large-scale U.S. reliance on contractors in 
expedit ionary operations is likely to remain an 


Figure 1: Iraq DOD Contractor Personnel 
by Type of Service Provided (as of December 3 1, 2009) 
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enduring feature of future contingencie,s. Many 
fectors contributed to this circuirtstance. Tfie 
global ri.se in outsourcing, changes in the nature 
of w'arfare, the shift to a.n ail-voiunteer force, the 
statutory limit on the overall size of U.S. military 
forces, the decline in USAID personnel numbers, 
a desire to reduce govcrn.tTvent costs during peace- 
time and the probable character of future U.S. 
engagements are trends unlikely to change signifi- 
cantly in the foreseeable future. Meanwhile, t.lie 
globalization of busines.s - and the attendant ease 
with whiefo information, individuals and invest- 
ment travel the world - has transformed nearly 
every aspect of the wc.)rki’s ecoiiomy. ’.ibday, few 
enterprises are exclusively A merica a. Fretich or 
Japanese, and businesses have increasingly turned 
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Figure 2: DOD Contractor Personnel In the U5CENTCOM Area of Responsibility 
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to outside contfactors to carry out all but their core 
fiioc lions ibr reasons of speed, cost, expertise and 
efliciency. 

’Ibe U.S. government under several presidential 
administrations actively encouraged the shift to 
contracting. In 1983, the Reagan administration 
stated that . , it has been and continues to be the 
general policy of the government to rely on com- 
mercial sources to supply the products and services 
government needs.”^-’ Similarly, Vice President Al 
Gore's famous j>ledge to “reinvent government” 
led to new regulations encouraging an expan- 
sion of outsourcing. The government explicitly 
expanded the contracting-out of functions that 
had previously been performed by government 
workers by revising the A-76 process of the Office 
of M,a.nagen\e:nr and Budget (OMB) and passing 
the Federal Activities Inventory Reform (FAIR) 

Act of 1998.''‘ 'Dais privatization was aimed mostly 
at domestic activities; as the roles of contractors 


expanded atul they began to operate in expedition- 
ary environments, cbange.s in the legal and policy 
framework governing them lagged significantly 
behind. Nevertheless, the trends accelerated fol- 
lowing the end of the Glinton administi-ation; 
between 2001 and 2008, fcderal spending on con- 
tracted services more than donhiec!.’''’' 

Dbe trajectory of USAID, the agency to which 
Americans might, naturally look to carry out many 
reconstruction activities, is emblematic of these 
changes. Created to separate development aid from, 
foreign military and other security-type assis- 
tance, the history of USAID highlights the shift 
toward privatization. In 1.968, at the acme of U.S. 
involvement in Vietnam, USAID had .17,500 direct 
hire employees, many of whom were active on t.h.e 
battlefield. By 1980. tlie number w'as 6,000; it fell 
to roughly 3,300 by 1990 and to less than 2,000 a 
decade later.^® Today, when America's significant 
stabilization and reconstruction responsibilities 
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would suggest t!ic need for a substantially larger 
USAID, the total stands at approximately 2,700 ” 
Professor Aliison Stanger, in an incisive book chap- 
ter entitled "1 he Slow Death of USAID,” remarks 
that the agency "at the end of the Bash era was 
little more than a contract clearinghouse,” a “fund- 
dispensing agency that provided only a marginal 
management role and relied almost exclusively on 
contriictors and grantees to do the work.”'® 


As the volume and 
C(7inplexity of contracts 
has increased, a 
commensurate deficit 
of government skill in 
overseeing those contracts 
has emerged. 


As Contracting Rose, Oversight Declined 
Yet, while the government downsized itself and 
increa.sed its reliance on contractors, it also 
reduced viie .size of the governrnent workforce 
dedicated to overseeing those contracts. At DOD, 
USA ID and other governmetit agencies, indi- 
vidual contracting olhcers (CDs) have overseen a 
steadily increasing volume of contracts while the 
number of contracting officers and contracting 
officer repre.sentatives {individual.? appointed by 
the contracting officer to ntonitor the day-to-day 
administration of a contract, abbreviated as CORs) 
has held con,st:ant or even declined. 

In addition, as the volume and complexity of 
contracts has increa.sed, a commen-surate deficit of 
government skill in overseeing tlicxse contracts has 
emerged. In t he A rmy, for e.sample, while the overall 
number of i!Kiiyiduuj.s working in contracting held 

14 I 


Steady from 1996 to 2005 at apprci-Kimutdy 5,500, 
the same time span saw a 331 percent increase in the 
dollar %’alue of contracts and a 654 percent iiscrcase 
in actions.^*’ Between 1990 and 2006, lire Defense 
Contract Management Agency's civilian workforce 
fell 60 percent, from roughly 24,000 personnel to 
Just shy of 10,000.^^ DOD has taken steps to address 
its personnel deficits over the past year by boost- 
ing the numbers ofCOs and CORs -- in Iraq and 
Afghanistan, in particular - but serious gaps in 
contracting personnel remain.'’’ USAID saw simtiar 
trends; the number of employees oveitsceing con- 
tracts dropped significantly from 1997-2007, By the 
end of 2007 the agency had just 109 employees man- 
aging more than 8.9 billion dollars in contracts - 81 
million dollars per employee.^'* Those contracting 
officers and program managers whi.! remain with the 
government have often lacke<i a ftirniliarity witli the 
specialized diaracteristics of ES&R contracting and 
tend to be located in the United States, thousands 
of miles away from the sites .at which contracts are 
executed, 'nie result, in Iraq and elsewhere, was that 
the govermnent has actually had to hire contractor,? 
to co<irdinate the activit ies of other contractors. 

The Changing Nature of Conflict 
Changes in the character of warliire aa’ accelerating 
the growing affiance on. cxrntractors on the battlefield, 
Contractors often help to maintain technically sophis- 
ticated weapomy and to construct and .sustain large, 
enduring base camps or logistical nodes from which to 
operate. Long-term nation-building dforts like thexse 
in Iraq aird Atghanislan require an array of I'unctions 
- from advising and training foreign security forces 
to constructing and maintaining p(wcr plants and 
w^erworks - that: the U.S. government is not .manned 
to carr)’ out on its twn. And the speed with which 
commanders require support in the fielxl, pa rtiicularly 
in Iraq and Afghanistan, places a prenhum on extend- 
ing quick requests for bids from outside cont ractors. 

To the extent that future conflicts involve mes.sy 
tnsuigencies and attempts to boost host-govern- 
ment legitimacy rather than conventional battles 
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befween niiissed armies, contractors will continue 
to play a large and prominent role. Even in more 
convciUiona] conflicts ami postwar reconstruction 
activities, contractors are likely to be numerous. 

To extinguish support for insui^encies, build the 
sccurit)' forces of itost nation governments, expand 
tile capacity tt) provide services to local populations, 
create jobs, train civil .services and construct (or 
reconstnicO infrastructure, the U.S. government 
will rely to an enormous extent on the use ofpris’ate 
amlractors, iiiduding kxal hires. 

Indeed, .man)' experts believe that American miiitan*' 
conflicts in the future will i-e-sanble U.S. operations 
in the Balkxms, ClokHJibia (via '‘Plan Coiranbia”), Iraq 
and Afghanistati more than conventional conflicts 
like Operation Desert Storm. Military force has tendtsi 
tow-ard complex ant! protracted affairs, seeking not 
rapid battlefield results .such as the ejection of the Iraqi 
army ft'orn Kuwait but rather establishing the condi- 
t.ions under which political and economic dev'clopment 
can take ht)ld. Sir Rupert Smith, a retired .British 
general renowned ft>r hi.s analysis of mmiern warfare, 
w'rote, “We ititervenein ... a conflict in order to estab- 
lish a condition in which the political objective’ can lie 
ach.ievt'd by other mearjs a.nd in other wa>T>. We .seek 
to create a conceptual space tor diplomacy, txonomic 
i.nce.nt.ives, political pressure and ot her measures to 
create a desired political outcome of stability, and if 
possible democracy,”''^ Poilowing hostilitics, the United 
States may play a reconstruction role for years (iji 
creating or recreating physical, econotnic, soda! and 
political infrastructure); indeed, the Balkans Support 
Contract is still in force today. 

Numbers 

Simple math illusninates a major reason for the rise 
of contractors: 'The U.S. military simply is not large 
enough to handle all of the missions assigned to it 
By employing contractors, tlie United Stales has been 
able to maintain a much smaller standing Army than 
would olherw'i.sc be required, quickly draw on pools 
of expertise and m-anpower in the face of unexpected 
events and attempt to reduce the cost to gov'emment 


The statutory limit on the 
armed forces constrains 
the size and surge capacity 
of the V.S. military, 
leading DOD to focus 
mcreasingly on budding 
a force that generates 
combat power. 


between times of war, since the government does 
not need to retain contractors on it.s payroi! after a 
conflict end.s. 'The statvitory limit on the armed fotves 
con.strain5 the size and su rge capacity of the US. mil i- 
tary, leading DOD to l<>cus increasingly on building a 
force that gerterates comb;U power. This e.mphasis on 
combat forces ha.s come at: the expen.se of tiio,se who 
support the effort: “KP” (“Kitchen Patrol,” logistical 
support provided by soldiers temporarily reassig.ned 
from combat units as recently a.s Operatkin ITesert 
Storm), for example, is largely a thing of the past. 

To cite a a)ntemporary exantple, before the .surge of 
American troops to Afghanistan was annoimced in. 
December 2009. delen.se officials developed plans to 
replace military support units with contractors. By 
em|>loy ing private contractors to fulfil! duties pre- 
viously carried out by military pe.r,sonnel, defense 
planners hoped to add as many as 14,000 combat 
troops itt Afghanistan wlnle leaving the overall 
number of U.S. forces in t:he couiUry imchai^ged.''*' 
Similarly, the State Depart.mcnt and USAID do not 
possess the hu.mafi infra.structure required to carry 
out the tasks tor ivhtch they are responsible, 

President Barack Obama entered office iiUent on 
reforming the way that govermnont c(.)nducts bu.si- 
ness. “It starts.” he said, “with retbrnting our broken 
system of government contracting."'' To achieve 
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tins goal, the president set otit to reduce the number 
of coni raclors workirig tor t!ie federal government, 
including ES&i^ conti'actors operating in hostile 
environments. “In Iraq, ” he said, “too much money 
has been, paid oi.it for .services that were never per- 
formed, buildings that were never completed, [and] 
companies iital skimmed (sif the top . . . We will stop 
out.sourcing ser\’ices t hat should be performed by the 
gos’ernment.”’'* WJiile tlte most rccen.t Quadrennial 
Dcfen.se Rc^'ievv (QDR) echoes the pre.sidents posi- 
tion and talks oi finding a more appropriate balance 
bet. ween contractors and federal employees in 
carrying out nccessar\- task.s, it foils to outline hov? 
DC.>D ^vould establish such a balance among military, 
federal civilian and contractor perstmnel, orw’hat 
exactly that balance would look like.''* Even if efforts 
to in-source .sojiie functions are succe.ssful, they are 
unlikely to sigrH.ficantly reduce U.S. dependence on 
contractors. It has becorr»e a new reality both of ot'er- 
.sea.s engagements and o.f American foreign policy 

Political Costs and Commitments 
Tlte use of pr ivate contractors has redttced the 
political cOvSts associated with U.S. deployments 
and global commitments. Americari 5.K)liticiaT5S 
and po!icy.maker.s routinely make reference to the 
nuntber of troops deployed in Iraq and Afghanistan 
but al most never to the over 200,000 contractors 
currently on the U.S. govxrrninent payroll. American 
troops, diplomats and otl^er government work- 
ers killed in combat zones are listed in ca,sualry 
totals and featured in “faces of the fallen” tributes; 
American contractors killerl in the same zones 
barely register - to say nothing of local or third- 
country nationals. (Through 2009, aii estimated 
1,7.‘^7 contractors have died in Iraq and Afglianistan, 
and nearly 40,000 wounded,)*" Had U.S. presidents 
been recjuired to deploy ordy American tnx)ps and 
iederal employees to carry out ail duties in recent 
cotiflicts, i.l. see.ni,s likely that these operations would 
Itave garnered le.S5 public support. 

There is anoilier way in wliich tiie United States 
could reduce it.s eitiployment of private contractors 


in combat and in stabilization and reconstruction 
operations; limit the number, scope and diu ation 
of such operations. While there is a growing body 
of opinion sug^sting that the United Slates will 
not carry out major, multiyear operufions on the 
scale of Iraq and Afghanistan again in the near 
to middle term, it is exceedingly unlikely that l he 
number of even mucli more limited operations will 
drop to zero. Post-Cold War U.S. presidents, both 
Republican ajtd Democratic, have engaged in ciozens 
of overseas contingency operations; the cisrreni, U.S. 
president, like his predecessors, continuc.s to define 
American security intere.st.s as global in scope, 

Challenges 

The U.S. military can fight nothing l)u{ the most 
limited engagements without the extensive use of 
contractors, and the Slate Dcpartiitent and USAID 
will continue to rely on conf factors t o carry out a 
great deal of reconstruction work. Since it i.s unlikely 
that the (statutorily lisnited) U.S. force struc ture will 
increase dramatically in the years ahead, and it is 
iitely that American commitment.s overseas will 
remain great or even increase, U.S. reliivnce on pri- 
vate ES&R contractors is here to stay. But accepting 
this reality makes reform imperative. As New York 
TiWit’s journalist Thomas Friedman put it in a recent 
column, “Were also building a contractor-industrial- 
complex in Washii>gton that has an economic iitterest 
in foreign expeditions. Doesn't make it: wrong; does 
make you want to be wirtchfu!.”*' 

The U.S. government’s increased dependence oti. 
contractors has provoked a number of concerns, 
investigations and calls for reform, Five is.sues 
merit particular attention; 

• Fraud, waste and abuse 

• Cost 

« Military implications 

• Foreign policy implications 

» Legal and regulatory invpiications 
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V. FRAUD, WASTE AND ABUSE 

One area ot part icuJar coiKern amoi^ public offi- 
cials and concerned citizens has been the degree 
of fraud, vvasio and abuse linked to reconstruction 
operations and contractor-provided ser\dces in Iraq 
and Afghanistan. 'Ihe post-invasion reconstruc- 
tiojT environments in both countries represent the 
Jargest-ever markets for private firms providing 
ES&R services; through March 2010 Congress had 
appropriated 53 billiors dollars for reconstruction 
in Iraq and 5\ billion dollars for reconstruction in 
Afghanistan (President Oban^a has since requested 
an additional 20 billion dt^ku's to fund reconstruc- 
tiojt in AfghanisStan).'^ 'fhe great amounts of money 
disbursed, the speed with which the gewernment 
demanded the reconstruction projects mow forward 
and tile lack of oversight - particularly in the early 
stagc-s of reconstruction efforts in each country - 
invited a significant degree of waste and corruption. 

To increase oversiglit of n.'constructifm effijrts, Cemgress 
majuiated tiie creation of the vSjiecial Iniqiector General 
for Irat] Recon.struction (SIGIR) in 2(H)4. Originalh' 
known as the Inspector General for the Cmiition 
Prov'isional Authority, it was livsked with examining 
how billi<ms of dollars were spent on axntracts in theater 
- a significant amount of which was believal to have 
been lost to Ihuid, waste or abuse, While it is impos- 
sible to acairateJy gauge fhe level of this loss, SIG.iR 
Inspector General Stuart Bowen has suggested tfwt poor 
contract management in Iraq has left billions oftaxpayer 
dollars vulnerable to waste and fraud.®* 

In light of SIGIR’s aggressive investigations into con- 
tracting in Iraq, and the large and rising amounts 
spent on contracting in Afghanistan, Congress 
mandatetl a countevpai't inspector general for 
Afghanistan (SIGAR) in 2008 - after nearly seven . 
years and 38 billion dollars had been committed to 
rebuilding rlie w'ar-torn nation.®® Among their many' 
fvmctions, these offices have conducted audits and 
investigations info maximizing efficiency in contract 
oversight and resource management. 


Figure 3: Status of Investigative 4rf;Vif/es ofU.S. Agencies 
other than SIGIR, as of March 31,2010 
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* Doej not include cases under investigation fay the Special Inspector General for 
Iraq Reconstruction (SIGIR). 


**Sunibefs include pending cases worked with other agencies within the Joint 
OperatKBis Center, 

Source; SKSifi, "Ouarterly Report to the United States Congress," April 30, 2010. 

To date, SIGIR investigations have led to 39 indict- 
ments for traud and 30 convictions, not counting 
inv'estigations atid indictment.^ by otlrer govern- 
ment agencies.®* When these are included, the total 
number of convictions lor fraud stands at tnore 
than 60 (as of March 2010). In addition, the govern- 
ment has opened an additional 52 ca.se.s. at least 
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-i \ iiii.li del i\( (! tinm {nformation ^ihered 
^ d< 'u !‘.u’\ Dtpiilment's Financial Crimes 
i' !nKcn.uu^■. office that tracks suspi- 

Li isfiiiJiLial t-- ms jctions.*^ Similarly. SIGAR is 
c naidin_'t <>}x> itions to provide better oversight 
m Ksu . ti ucit ).) s (ioits and to increase itsefibrts to 
deter currupljoiv. -SfOAR is currently engaged in 12 
ongotnsc audits ol l.sS. reconstruction efforts, includ- 
iit , 'm i iiKh imoKt contracts related to building 
tne oignan ;N;Hionyi .security Forces.'* 

Regulations aimed at preventing fraud, waste and 
abuse wliilo en-suriug proper contracting prac- 
tices are enshrined in the I'cdera! Acquisition 
Regulation (FAR), The FAR. however, is not 
written for contracting in contingency envi- 
ronment, s, contains an enormous number of 
ri’gulations aixi hivolves }abi>rious requirements 
before a contract can be cancelled. In addition, 
relatively few acquisition personnel are familiar 
•w ith its use in hostile theaters. As retired Air Force 
Major General Darryl Scott, former bead of foint 
Contracting Command Iraq/Afghanistan, put it in 
2006, “Our contracting officers are mostly trained 
in the use of the Federal Acquisition Regulation 
(FAR) and experienced in its application in non- 
contingoncy environments. We need to increase 
training for contingency operation.s,'’^®' Other 
officials and oliservers go further, saying that the 
FAR represents regulations designed for peacetime 
accjuisition and that only very .selected waivers to 
FAR. t'ule.s have thus far been permitted, ewn for 
contracting in contingency areas. This system, they 
argue, results in a rigid and time-consuming route 
to fultitiing contracts, one that limits the military’s 
authority iin(,l flexibility on the battlefield- “The real 
is, site, ” one DOD official stated, “is whether we can 
have an abbreviated Contingency FAR authorized 
.so we ca.n plan, t rain and execute off an acquisi- 
tion rule book that is responsive to the needs of the 
operat ion, not peacetime processes, and for which 
•we can be held rea.sonabiy accountable.''®” 
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Vi. COST 

One of the ffercest debate.s over the n>ic of private 
contractors in contingency operations concerns the 
issue of cost. Are contractors less or more expen- 
sive than using federal employees? 1 he ar!S\v(u^ i.s 
much more complicated than it would appear at 
first glance and remains highly disputed. 

Most experts agree that contracting out logis- 
tics and construction activities lends to result in 
significant cost savings to the government, while 
more skilled labor - and private security functiojss 
in particular - lends toward parity -^vit h f he cost 
of using federal employees. Miring unskilled local, s 
or third-country nationals can save the ta.xpayei^ 
.sub.stantial casts. It is generall)' ntuch less ex.pen.sive 
to hire citizens from bw- wage envirorm'.ievits to 
carry' out a variety of ES&R tasks (e.g., serving food, 
constructing barrack.s. etc.) than it would be to fiave 
uniformed personnel, federal civilian empioy'ccs or 
.American civilian cfmtractors perform the sa.me 
functions. A.s the required skills increase, howeveiV 
the picture changes. Fer-day salary for an Americaii:; 
contractor, for instance, can easily e.xcee4 the 
per-day salary for a member of the military carry- 
ing out tire same duty. .Ma.ny factors infiue.nce the 
cost of hiring contractors for a particular function, 
including the type of skilled labor required, the 
background of the contxaclor (e.g., whether or not: 
a given individual served in the US. military and 
collects benefits; the previous U.S, training pro- 
vided), the task, itself, the length of deploy ment a nd 
the benefits incurred by the contractor or by the U.S. 
government (e.g., housing, medical care in theater, 
armed protecti<m). 

One set of costs that: is not. always apparent in com- 
parative calcuiation-s is the “brain drain" aspect to 
contracting when military persomre! who iiave been 
trained by the United -States, and who may receive 
a pen-sion a.Qd lifetime healt h care, depart .military 
service or other federal employinent in order to take 
higher-paying jobs working for pri\-ate contract«>rs. 
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y\mong personnel, as a 2005 C80 report 

points out, pay is just one element of total com- 
pensation. The other elements - which constitute 
a Significant portion of the compensation package 
- inckide retirement pay. serv'ice.s at military instal- 
lations (e.g., housing and food) and health care, 
which may continue for life- While CBO attempted 
to convert the elements of military compensation 
into present-value terms, this calculation pros'ed 
nearly imj^ossilsle lor other federal employees or 
contractors, in addition, there are substantial dif- 
fe.re.nces in cost to the government depending on 
whether the calculation involves both wartime 
and peacetime costs, or wartime costs alone. CBO 
has estimated that, in calculating w'artime costs 
alone, the Army could fulfill LOGCAP functions 
for roi.ighly the sanre cost as private contractors. 

At the same time, it estimated that, over a 20-year 
period (in bo!:h wai'ti.me and peacetime), obtaining 
logistics support from a private contractor would 
cost approximately 41 billion dollars, while obtain- 
ing the same services from Army units would cost 
around 78 billion dollars, nearly double the cost of 
the contracted .services.'’* 

Ihis and other reports demonstrate, however, 
the extraordinary difikuities the government 
has I'lad in making cojnprehensive cost compari- 
sons between government workers and private 
contractors carrying out the same functions. For 
exa.mple, the IfS. Comptroller General recently 
initiated a review of costs to I)Ol> and the State 
Department of using private security contractors 
versus u.sing federal employees for the same func- 
tions. As the March 2010 report of the Government 
Accountability Office (G.AO) indicates, the 
Pent:agon was unable to [provide the information 
necessary tVir CiAC') to make such a comparison; it 
lacked information about the number of military 
personnel that would be needed to meet contract 
requirements or the co.si of training personnel 
to carry out security functions. 'Fhis occurred 
nearly five years after GAO issued a report calling 


Vie dearest benefits of 
using contraciors center 
more on readiness issues 
sudi as flexihllily and 
speed of deployment and 
less on cost sa%dHgs. 


on POD to improve its transparency and data 
collection of active duty compcnsalion.'’^ The 
GAO instead focust'd its 2010 report on State 
Department security contractors.'’* 

The clearest benefits of asing contractors center 
more on readiness i.ssues such as flexibility and 
speed of deployment and less on cost saving.s. As 
CBO points out. “Because contractors need not: 
make long-term commitments to their employees, 
they are in a better posittoit to ‘.surge’ to meet a 
short-term demand for workers and then rapidly 
downside later.”'*'* To cite one example, the U.S. 
government in Iraq shed over 40,000 c(jntractors in 
a matter of raotilhs as pai't of the redeployment: of 
A.mcrican forces there.'** Itt addition, ((IBO has said, 
contractors may “be able to deploy to tlie wartime 
theater more rapidly than could .support: units from 
the Army Guard, and Reserve . . . which contain 
two-thirds of the Army’s logistics pcrso.nnel.”'''* At 
the satne time, the report notes, “A disadvantage of 
u.sing contractors is that the contracts them.se!ve.s 
maybe inflexible, requiring military commanders 
to issue diange orders to support contracts for even 
minor shifts in tasks.”*^ 





Vn. MiLiTAfiY iMPlICATIONS 

'Ilie HiipR'ceckTited nuTnbt'rs of private contractors , 
on the baltlelieid and the \’ast scope of their activi- 
ties pose new chaiicnges for the U.S. militar)'. Jn a 
recent address. General Stanley McChr)Tftal, the 
top U.S. and NAT<.^ commander in Afghanistan, 
expressed concern about the military's dependence 
on private contractors. "I think we’ve gone too tar,” 
McCdirystal said. “1 think that the use of contrac- 
tors was done with good intentions so that we 
could limit the niunherof military. I think in some 
cases we thought it would save money... We have 
created in ourselves a dependency on contractors 
that. I think :is greater than it ought to be.”*® 

McClirystal s comments reflect the military’s ongo- 
i.ttg e:ft<:)rt to grapple witli the new issues raised by 
.Americans unprecedented dependetice on private 
contractors. De.spite clfort.s to align the conduct of 
co.ntract:or$ with that <.)f military personnel, these 
relationships remain poorly defined. For example, 
operational plans have only recently taken the role 
of conlractor.s into account. Beginning in 2006, 
f)OD Itas required operational planners to Include 
in their operations oalers an annex - Annex W - 
that details the tuunbers of contractors required 
for a .militaiy operation and the ta,sk.s they will 
perform. I'he Department Iras mewed ahead in 
developing Annex. W content ii] operational plans, 
but the quality of tho.se plans often comes up 
short.*'' Beyond Annex W, DOD guidance encour- 
ages operafioital planners t(.> i.ncii.ide contract 
requirements in other sections of their plans. Yet 
detailed informalion about these requirements or 
the role co.ntractor.s will play is often minimal or 
even m)nex.istenr in other parts and annexes.’® 

GAO has i'epo.i'ted that most operational plan 
annexes drafted thus far simply restate broad 
language from existing guidance on contractors, 
rather than precise details about the kinds and 
numiu?rs of contj'aciors necessary to carry out an 
operation,' * By providing less detail than expected 


by Department leadership, G.AO reports that cur- 
rent plans are “limiting the utility of the Anne.x W 
as a planning tool to assess and address contract, 
support requirements.”” GAO indicates that this 
lack of detail "can hinder the ability of combatant 
commanders to understand the extent to which 
their plans are reliant on coirfractor.s” and that 
“senior decision makers may incorrectly as.siune 
that operations plans have adequately addressed 
contractor requirements.”” 

In addition, training courses for U.S. soldiers 
preparing to deploy to Afghanistan or Iraq rai ely 
address the role of contractors, even though half of 
ail those employed by tlie United State.? in theatet 
are contractors. In light olkhis fact, (Congress in 
2008 directed DC.)D to develop a joint policy docu- 
ment on contingency program maaageme.at to 
ensure the rX'partment provides training to relevant 
non-acquisition w(irkfbrc.e personnel (including 
operational field commanders and their key stafi') 
in contracting issues. Congress mandated that this 
training be “sufficient to en.sure that: the military 
personnel . . . understand the scope and. scal.e ofcoit- 
tractor support they will experience in contingenc)'’ 
operations and are prepared for their roie.s and 
responsibilities.’”'* As of April 2010, DOD had not 
issued the joi.nt policy document.” Ihe same deficit, 
apfwars with respect to pre-deployment war games. 
In. 2008, Congress mandated that DOD provide for 
the incorporation ofdx>th contractors and contract 
operations in mission readiness exercises,” Yet war 
^mes and ro.!e-piaying exercises (winch, somewhat 
ironically, are themselves often stafted by cont rac- 
tors) rarely incorporate the role of c(mtra.ctors, In. 
such exercises, contractors often play eveiy role 
except contractors. 

The extensive use of ES&R contractors - attd their 
presence on the battlefield along w'itli A.merica.n 
troops - poses special dilemma..s in command, 
coordination and discipline. CojUractors are not 
in the chain of command: they arc now, however, 
subject to the Uniform Code of Military fu.sticc 
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Contracting the Iraq Drawdown; ; 
Recent experience in Iraq demonstrates 
DOD's continued difficulty in fhtegratm 9 ' >:::x : 
the role of; contracting into military p1an*^> 
ning. While U.S. Forces-Iraq has identified die ; 
LOGCAP support that will be neces'Sciryifof' 
the coming drawdown of Americant.trp^S/ if;;: 
has failed to identify other contractor support- 
needed to meet the stated U.S. obj^tive Of a>: 
50,000-troop ceiling by August . 

,DOD doctrine requires operational personhel^ 
rather than contracting officials, to determine: • 
themurnbers of contractors that will be nec^t:' 
sary.,to carry out a mission and the functions-:; : 
they must carry out. According to GAO, how- ■ 
eyetr.'.the Iraq drawdown plan delegated this:. 
respohsibility to contracting agencies such as,-., 
th0.Jb.ihtC0htrktingCommand(JCC)5^ 

JGG:st'ated;that it Could notdetermine , ' 

the appropriate level of in-theater.con-- ' 
tract support feqiiired without relying on 
Cp.mma:hderS:to provide. the h v . , 

(hfbr'matibh,; ihfbr.matibri: it did not receive. • 
Remarkably, instead Of eniplbyinig Opera- 
;-:tibhaliydriven;fequlremehts.'tb determine' ■' 
'\Gbntracted:services,:'th'e' fraq'dra'wdOw'n plan ' ■ 
■;;fe:;:base'dOh-;h'istori'ca}-;ratibS-'ofcontf^ 
;ihi.i}tafy:peisbnhel:ih'jfaq.®^'-.;:-'..''--.;';';-.'';'v.::.'--''^ 


(UCMJ), albeit only u.nder certain circiun.stances 
and not to t.ire entire ('ode. All DOD contracts now 
require contractors to follow rclevoni rules and 
regulations, i.nch.idi.ng fragmentary ordei's issued 
by commanding officers in contingency areas.” At 
the .same time, failure to follow orders can result 
in criminal p.i'osecutio.n for military personnel, 
but this is not. true of civilian contractors. The 
contractors, rather than commanders in the field, 
are responsible for ensuring that their employees 
comply with laws and orders, and commanders 
on the ground have in the past expressed repeated 


frustration with their own lack of knowledge 
regarding contractor activities - or even presence - 
in the batliespace.^* Although DOD has designaled 
certain cicdlian employees as 'emergency cssen 
tial" personnel -who maybe sent overseas dining 
a crisis, even involuntarily, and Slate Department 
and USAID Foreign Service Oliicers must agree 
to vvorMw'jde availability and can lie s[.ibjcci to 
directed (i.e., involuntary) assignment,s in some 
cases, this is not the case with private contrac- 
tors. Federal employees who refuse may face 
administrative penaUies, including termination of 
employment.^® 

Today and in the future, properly marshalling the 
collective activttie.s of private contractors will be 
critical to a commander’s ability to accomplish 
his or her mission. This will require knowing the 
basics: how many contractors are in a particular 
battlespace, who and where they are, am! what they 
are doing; how their responsibilities mesh with 
the authorities and responsibilities of American 
government personnel; and how operational plans 
incorporate contractors into the array of forces in 
play. 

Despite the ent.irnu>us role now played by co.n - 
tractors ori the battlefield, defense planners .still 
pay them inadequate attention. It is striking, for 
instance, that the C^DR failed to discus.s the role of 
contractors on the battiefield and in stabilization 
operations, how military commanders can better 
integrate contractors into planning, training and 
operations, or a vision for the relationship betweci:! 
contractors and goi'crnment personnel (other than, 
that there will be fewer of' the former a.nd more 
of the latter). Given the (JDRs assurance that an 
increasingly complex security environment will 
demand U.S. military involvement in a broad range 
of contingencies in the future, the (^DR represents 
a missed opportunity to outline a fmmework 
within w'hich contractors and mililary persomiel 
can partner. Apart from staling that DOD intends 
to hire or convert 20,000 new acquisition positions 
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by 2015, the 2010 QDR, while acknoiviedging that 
Use future fuj-ce ivitiudcs contractors, failed to 
lay ihe gvoundwork for significant institutional 
and cuilura! change within the Department.®’ 
AilSiougli .Secrctarv o( Defense Robert Gates 
ordered his department to grow the Axmy con- 
tracting civilian workforce by 1,600 new positions 
by FY 2015, the .2010 QDR devotesjust a tewshort 
paragrapks to the issue, noting simply X)\^r the 
next five years, ihc Department will reduce the 
number of support service contractors to their 
pre -2()0i level c>f 26 percen t of the workforce (from 
the cuiTcm level of .19 percent) and replace them, if 
needed, with iull-time' govcrnnient employees.”*'' 
This drive to in-source not only appears to be 
based on an arbitrary target percentage, but it 
also fails to distinguish between types of contrac- 
tors - some of whose functions may cost less than 
employing government ejnployees and others 
whose tasks the government .may want to in-source 
as a core competency, for an institution that relies 
on private contractors to an vmprecedenied degree 
for its operational success, DOD should give their 
role much more strategic thought. 


VIIL FOREIGN POLICY IMPlICATiONS 

How America deals with E-S&R contractors carries 
broad foreign policy implications. This is true most 
obviously in the w'ars in which the United States is 
engaged. The testimony of military persomuT and 
contractors alike suggests that local popu lations 
draw little or no distinction between American 
troops and the contractors they emplo\ ; an act 
committed by one can have the .same ellect on 
local or national opinion as an act carried out bv 
the other. (Insurgents hax-e also vdewed conlrac- 
tons as potential targets; in .Afghanistan, Taliban 
fighters have begun regularly targeting U.S.AID 
contractors working with local Afghan (.>0‘icials on 
civil infrastructure projects.}’'* In the midst of two 
counterinsurgency campaigns, cotUraclor conduct 
directly affects G.S. authority an.d legiti.macy on 
the ground in A.fghani.stan and Iraq. !n an effort 
premised on a strategy of^clear, hold and huiid,” 
and in which much of the "build” mission will 
be executed by contractors, each of their actions 
impacts the effectiveness of American policies and 
inforniation operation.s on the ground. 

Thougli most Arneri.ca..ri private contracfor.s appear 
to make a positive contribution, and to be honest, 
patriotic and dedicated to the mission at hand, 
media accounts typic;tlly focus on the negative, 
aspects of contracting and the ways in which con- 
tractors’ action.s set: back the American war effort, 
The Blackwater shootings in Baghdad’s Nisour 
Square, for example, are well known; less known is 
that a number of contractors provided interroga- 
tion services at Abu Ghraib prison.*" 

ES&R contractors have played a significant role 
in the counterinsurgency-intensive operations in 
Iraq and .Afghanistan, Such missions often require 
providing employment for local popuiatkms. By 
“hiring local,” the United Sla.t.e.s atlearipts to boost 
the local economy, redrice unemployMvient: and 
drain away the pool of young men willing to :fight. 
Major General Darryl Scott described the desired 
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end state as one in winch 75 percent or more of 
available funds are awarded to host-nation con- 
tracloi's and policies encourage the use ofiocal 
subcojitraclors lor awards not made direcliy to 
host nation firms.' Hinng significant amounts 
ol local labor lo carrv out contracted tasks can be 
centra! to the success ot counterinsuf^eney opera- 
tions. At the same time, contracting - even locally 
- can pose difiicuitic-s. Employing local labor can 
draiv lalcnl away ir(.>rn the host government and 
toward higher paying private sector jobs. And 
there may be greater concenis about security and 
reliability when employing local contractors rather 
than America n.s to carry out the same tasks. 

The g.! eat reliance on contractors iii wartime 
raises foreign policy questiojis that go well 
t)eyon<i t he domain of DOD. To cite one exam- 
j:>le, the United States lias brought to Iraq and 
Afghani.stan tens of thousands of workers from 
developing countries in which labor costs are low. 
As the surge of 50,000 U.S. troops to Afghanistan 
gathers pace, the Congressional Research Service 
proj(X'ts tha t i.30,000-160,000 contractors will sup- 
port the nearly 100,000 U.S. troops in Afghanistan 
by Augu-st 2010."* As the number of contract 
personnel increases, so too doc.s the reliance on 
ho.st-nation and third-country nationals. In one 
example, the U.S. government has requested 
that a contracting firm deploy into Alghanistan 
some 5,000 .support contractor-s as soon as pos- 
sible. The vast majority of the.se will, be Indian 
national, s - irrespective of Pakistan’s acute sensi- 
tivityr to the perception of Indian encroachment 
in Afghanistan. There appear.s to be insufficient 
deliberation within the State Department about the 
foreign policy implications of contracting decisions 
ma<ie at tiie corporate level, both on State/USAID 
funderi contracts and on DO.D contracts. 

Tinally, and at perhaps the mo.st overarching .!e\-el, 
the ol' private contractors may imply changes 
in the rulc.s-based inicrnationai society that the 
United States has endeavored mightily to construct 


and protect since 3945. Through legal precedents 
and nor.ms of behavior established in the course 
of current wars, U.S. employment of contractors 
could shape the way that current and rising pmvers 
conduct future wars. Washington has long been 
in the norm-setting and norm-enforcing bustne.s.s, 
and as a result it should expect that many others 
vvill follow .America’s lead. In this regard, efforts 
such as the Montreux Document {discu.ssed below) 
and international legal interpretations will have 
important precedent-setting implications for the 
future conduct of American and foreign behavior. 


The testimony of military 
personnel and contractors 
alike suggests that local 
populations draw little or 
no distinction behveen 
American troops and the 
contractors they employ; 
an act committed by 
one can have the same 
effect on local or national 
opinion as an act carried 
out by the other. 
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iX. LEGAL IMPLJCATtONS 

'Use legal framework governing ES&R contractors 
in wartime is conipikated, features overlap- 
ping jurisdictions and is somewhat ambiguous. 
(A)ntrac tors v\x'>! ki ng for the United States can be hdd 
accoiintalilc for crimes committed overseas under 
at least two domestic American laws. ’IbeMilitar)' 
Extra Territorial lurisdiction Act (MEJA) aliow's 
contractors liired by iX'>l) to be tried in U.S. (civil- 
tai\) federal court for crinu's committed overseas.*® 

In 2004, Congress expanded MEJA jurisdiction 
to apply to conli-aclors working f<3r agencies other 
than Dskme as long as tiicir "cmploynnent relates 
to supporting tiie mi.ssion of the I>epartnKnt of 
Defense overseas," This phrase, however, remains 
ambiguous and turns on how the 'TX)D mission” 
is precisely constj-ued. For instance, in the immedi- 
ate aftermath of the Blackwatcr sh<H')ting in Nisour 
Square in Baghdad, the State Department argued 
for a time lliat tiie law did not apply tt) tht>se guard- 
ing its personnel,'*® It remains unclear wiiether State 
Department or USAID coritractors fall under MEJA, 
even in a patently military environment. In addition, 
ME.fA was originally written to prm’ide jurisdiction 
over criminal acts coimnitted in .no.n-o}.x’rational 
environments. There are practical and logistical chal- 
lenges associated with trying contractors in federal 
court for crimes committed in hostile environments 
abroad, includ ing the reciuirements to procure wit- 
nesses, ensure custody cif evidence and so on. Perhaps 
•as a result of these foctors, relatively few contractors 
have been tried under MEJA since its passage in 2000 
or even after its expansion. (Between March 2005 and 
Marcii 7.0H), 17 U.S. national contractors have been 
prosecuted or charged under MEjA, with an addi- 
tional 15 cases pending'”) 

The .murky legal status of contractors on the battle- 
ftekl has led numerous observers, irjciuding some in 
the Pentagori. to call on (fe>ngres5 to pass legislation 
iqiplyirig MEJA iinatnbiguously to ail contractors 
in a contingency environment. In 2008, then-Sen. 
Barack Obama introduced an amendment with that 


objective, but the effort foiled. By adopt ing legisla- 
tion of this variety. Congress could significantly 
increase legal accountability for EStklt contractors. 

Given the challenges a-ssocialcd with holding 
contractors accountable under .MHl.A, Congress 
has pursued an alternative path by expanding the 
jurisdiction of the UCMJ. The I'Y 2007 National 
Defen.se Authorization Act extended military juris- 
diction and trial by court martial to contractors 
"serving with or accompanying an armed force” 
in a contingency operation. The new provision, 
which expands UCMJ jurisdiction to a potentially 
broader pool of contractors than that covered by 
MEJA, was greeted a.s a major step toward bring- 
ing greater legal accountability to the actions of 
contractors.®’ The first ca.se brought under the 
UCMJ dealt with an Iraqi-Caiuulian who worked 
as a contract interjireter for the U.S. Army and wa,s 
charged with stabbing a colleague.®-’' The military, 
given it.s presence cm the battlefield - including 
its investigators, prosecutors, defense lawyers a.iKl 
judges - and its experience in court-martialing its 
owm personnel for violations of tiie Uiviform Code, 
is arguably in a better position to liold contractors 
legally accountable than is the federal court system. 
Yet. serious constitutional questions surround the 
concept of trying civilian contractors by courts- 
martial. questions that may eventually require 
answers from the U.S. Supreme Court.®'* 

In .short, M.EJA presents a constitutionally .solid 
basis for ti 7 ing contractors but: tlie scope of its 
jurisdiction is ambiguous and the practical cliflicul- 
ties associated with its application are .signilkant, 
The UCMJ represents a much. mo.re jurisdiction- 
ally unambiguous way to proceed and is easier to 
implement as a practical matter, but its application, 
to civilians is constitutionally que.stionable, 

Further complicating the legal picture, ES&R 
contractors may also be siibject to foreign law, 

The legal status of contractors varies by country, 
depending on the jurisdiction and any agreemenfs 
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m place be'iwceii ilie United .States and the host 
government, fa Iraq, for instance, the Coalition 
Provisional /'Authority i.ssued an order just prior to 
ihe Iransfer of sovereignty that granted contractors 
immunity from Iraqi law for acts related to their 
contracts, ’fhis situation changed radically follow- 
ing the negotiation of a bilateral Status of Forces 
Agreement between the United States and Iraq, 
and today the nearly 80,000 American and third- 
count.ry national contractors present in Iraq are 
subject to 1 raep la'.v.'^’ In June 2009, Iraqi security 
i'orce,s detained five U.S. contractors and held 
thevti in custtniy under local law; the FBI actively 
assisted Iraqi police in their investigation of the 
contractors.''"’’ 'Ihere e.\:i.sts no innnunity clause that 
protects contractors from local law in .Afghanistan, 
but given the poorly functioning police and court 
sy.sto.m iit tlial: coi.intry, tlic application of Afghan 
la'w to U.S. contraclor.s has not yet emerged as a 
poteitl issue. 

In general, however, the application of local law 
presents novel challenges for those engaged in 
ES&R c.ontracti.ng. 'Ihe United States has a strong 
interest in clarifying •with host-nation governments 
how local and U.S. law will apply to the activities 
of contractors, particularly given the significant 
dilfereiices in legal sy.stem.s and the undeveloped 
ruic of law in theaters li.ke Iraq and Afghani.sUm. 
'lire kind of cooperation that developed betwee.« 
the FBI and Iraqi officials after the June 2009 arrest 
would ideally take place in the conte.xt of a shared 
understanding of Jurisdiction and the various laws 
at play. In addition, the United States ha.s an inter- 
est in avoitiing any politically .motivated arrests of 
its contractors in countries where legal traditions 
a.rc not: as robust as its own, a.s well as in ensuring 
t.hat a perception of contractor impunity does not 
damage American public diplomacy and counter- 
insu:rge.ncy efforts. 

'Ihe status of coirtractors under iruernational law 
is also .somewhat ambiguous. It is, in a way, easier 
to fUalt; vvIku categories such contractors do not tall 


into. Ihey are not mercenarie.s. This is an impor - 
tant point, as the "mercenary" label ha.s been used 
routinely - often in a pejorative .sense - tx' describe 
prolate military contractors (and particularly 
private security contractors). Yet. the definition of 
“mercenary” under ititcrnational law is exceedingly 
narrow and the vast maiorily of contractors do not, 
fall under its terms.^' 'Ilie status of contractor,s does 
not fall neatly into either of the two main catego- 
ries ofindh'iduals under the law of armed coniUct 
- combatants and civilians. As a re.sult, their rights 
(including, for example, whether they could be 
subject to direct attack, are immune from prosecu- 
tion and would be held with prisoner of war statu.s 
if captured by an enemy) remain unclear.^* 

Under the Geneva Gonventions and the latv of 
armed conflict., it appears that mo.st contractors 
would be considered civilians and thu-s do not 
constitute legitimate military target.s. Ihey would 
retain this .status so long as they take no active 
part in hostilities, and enemy f.i).rce.s could tiot 
legitimaf:ety target them, for attack. Contractors 
deploying with the military and who po.ssess iden- 
tification cards could qualify as prisoners of war if 
captured, entitling them to a broader setof right,s 
and protecf:ions t:han tho.se that apply to unlawful 
combatants. 

The legal status ks less clear, however, for contrac- 
tors carrying out functions more clo.sely related 
to military acTivities, .such as intelligence collec- 
tion and support, logistics support to forward 
deployed troops, operating drones, maintain- 
ing or repairing weapons systems, or (possibly) 
using .a weapon, even if fired in self-defense. (This 
concern goes beyond private .security contrac- 
tors, as some ESScR contractors carry weapons for 
personal protection.) If they arc deemed to take 
an active part in ho.sliiities but do not meet the 
definition of combatants (because, .tor exa:En]?!e, 
they are not fully integrated into the armed forces, 
do not wear di.stinctive insignia, follow a chain of 
command, carry a weapon openly, etc.), they would 
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Contractmg in Conflicts 

The Path > 


The i.niwmi'tun 

.Crillcs ofthe greater uit? oJ iiS&R As one 2007 report taiiied, the . . 
cotnidCTif.gobjecttoouv-soun.- U.S. Code uses the term IS 
ingiunctionslntimateiy related ttmes; DOD requires over 120. 
tothepubiicimerest- that pages to describe inherently 

is, those deemed “Inherently governmental aetivltlestand - ' 

governmental." U.S. law lias . . Federal Acquisition Regulations 
longaimedloprotectihecore list 17 examples.''” Missing from 

functions of government tsy - this picture has been ^ar and x 

proKibltlriganyone other than standardized guidance across ^ 

federal employees from per- the U S, government that could •; 
fprnilhg such tasks. Arguably, speed the process of contracting ■ i 

nothing is more 'Inherently gov- out certain activities, permit the 
ernmen+al" than the Isgitimato development of a competitive 

usn of violence which, as German civilian sector with these capa- 
sonotogist Max Weber famously bilitses, and reduce the risk of 
noted, defines the state itself.”” protracted litigatiort. 

Atthe Same time. Aiticlel, ' 'v' : 

Section fi of the U.S. Constitution ® result, the FY ^09 
ronfei s oov»er on Congress to National Defense Authorization 

'oranr letters of marque and ' Act required the Office of - 
reprisal" which, while no longer' Managen^ent and Budget ' ' ; 

to promut^telust such a • 


policy bar anyone other than 
a government official or entity 
from performing "inherently \ 
governmental" activities, statutes 
and regulations offered overlap- 
ping, conflicting and ambiguous 
guidance for determining which 
.function.? fell I'nlG. this category, 


cations of deeming : 
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the other hand. Simply.deemmg .:::.. . 8y'esehevving-.a>nEfacttng 
a task not inherently governmen^^: : :-speclficareas as:a matter:of - ^ 
taS, and one that agenaes couW \|>o}H:y,:thefsderal:governmeftt'r 
therefore coiitract out.inno.way'ivwauki leave tf^o^dn:{egaHy::.v: 
suggests that it is autornattealiy a :6pen to. affoitJ ttsetfAtheflex-.: a 
good policy to do so. •' 

times ofcWsisofibthenextreoseA 

For this reason, a 
native is to focus on a 

cdtYspetencies’' approach. White - :.Moreov«i,tbe.core:compe-v:,A:\:: 
Cprtg.fess .should deem tnher*.' -■••tenGtesapproachwoalGf'giye.'r.'vA.A 
. ently governmental any acts . a .commarJdeFs^and.othe^ste.the: .v; 
:.it can:agre© shou|d:.never be- .■.■Afiefd.titeaecKS^to-rSuige.capaGity'' 
outsourced under any circun> and swnteiess often necessary m- 
stances, a core competencies an unpredkr^ble conttn^ney 

approach would apply to all of environment, v^iHe movtngthe 

it:wduld:ft)cus;t;':d^ej^n»dn;d^ain^ 

to enumerate a list of specific tinued debates about what does 

tWsslbfe, under law and in any endy govsrt^mentsr activity and 

circuinstance» to ever contract Instead concentrate or? what the 

iefntneM;£ciuld:'deC;idfthai\A:v/^>A;A;:;o^^^ 

■wpdld;be;p^mii;ted;u»:^erfaW^:;';;i;v.:';:v 
e^pdvateidbhtraGtorSitdh • V' 'i 
interrogate ■pflSdnerS'shotildthe;' 

"gbvbfhm^nb^drkferce prove 
insuffidehtife;t^n:y^otitt^ 
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be classified a.s civilians under the law of armed 
conflict 'Ihis, at least arguabiv, would open them 
to criminal prosecution For any actions they had 
taken during hostilities (as opposed to combat- 
ants, who enjoy immunity from prosecution for 
commit ting hostile acts on the battlefield). These 
contractors would still be entitled to the base- 
line humane treatment protections included in 
Common Article .1 ofthe Geneva Conventions but 
vutt to tlic broa<le!' set of protections they would 
enjoy il' classified as Pt.lWs or noncombatants.®’ 

Despite useful efforts 
by the Internationat 
Committee of the Red 
Cross (ICRC), the precise- 
status of contractorSy 
indiiding their rights 
and obligations, remciins 
ambiguous under 
international law. 


Despite useful efforts by the International 
Committee of the Red Cross (ICRC), the precise 
status of contractors, including their rights and 
obligations, remains ambiguous under interna- 
tional law. In 2008, the ICRC and a number of 
interested states issued the Montreux Document, 
a nonhinding sot of guidelines for states r^ulat- 
ing the application of law to such contractors. Hie 
United States, which participated in drafting the 
document, is one of 34 signatories.”® 'ITie fact that 
the United States - the world’s foremost employer 
of E.S&R contractors - was a direct participant in 


the Montreux process represents an important step 
toward establishing enduring intcnial iona! norms 
for handling contractors in contlicis, U.S. actions, 
particularly in the legal ai'ena, will establish prec- 
edents that will likely be cited by other countries 
as they employ their own contractors in similar 
situations. 

Perhaps for this reason, senior Pentagon officials, 
among others, have called for the esiablishmeni 
ofa widely accepted set ofintcriiaiionu! stan- 
dards governing the empkn-ment and conduct of 
contractors. Ihe International Peace Operations 
Association (IPOA), a trade association represent- 
ing contingency contracting firms, has adopted a 
code of conduct for its members and a. complaint's 
process for tracking alleged violations. IPOA’s code 
of conduct is, iKnrever, limited in two respects. 
First, the a.ssociation’s memhei- firnts are largely 
American, and thus otter only a partial solution to 
the need for robust international norms. Second, 
there is little coercive enforcement mechanism 
for violators. After the 2007 Ntsour Square shoot:- 
ings, for example, IPOA initialed an independent 
review to determine whctlier Blackwat:er had 
violated the IPOA code of conduct. Several ilay,? 
later, Blackwater simply withdrew its mernhenship 
from the as,sociation. In addition to IPOA’s moves, 
efforts are proceeding on the international level 
Following a mandate of the Swiss government, 
the Geneva Centre tor the Democratic Conlroi of 
Armed Force.s (DCAF) is working with the Geneva 
Academy of International Humanitarian ].aw and 
Human Rights to develop a glob.-v! code of conduct 
that will govern industry norms.'®’ 

Efforts at Reform 

Responding to the many challenges and com- 
plexities raised by the expansion of ESSrR. 
contracting. Congress is advocating a number 
of reforms. It first sparked a significant change 
in DOD’s approach by including a requirement 
in the FY 2007 National Defense Auihori/.ation 
Act (ND.AA) that the Department pui into place 
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a ne vv pixu-'css for preparing for and execat- 
ing contingency contracUng and that it place 
lhe.se functions under the authority of a senior 
officer,”'' it has directed that contract support 
requirements be included In pre-deployment 
training and war game.s, and the FY 2009 
-N'DAA authorized the addition of ten genera! 
officer biUets for acquisition.'®* In addition, as 
described above, Congre.s.s established the Special 
(nspeclor Geticral for Iraq Reconstruction and 
the Special inspector General for Afghanistan 
Reconstruction. 

.Eflbrts t:o enhance oversight of contracting in 
ho.sfi!c e.nvironment.s appear to be accelerat- 
ifig. ’Ihe Semite atid MoUsSe .Armed Services 
Committees have held hearings on the issues 
surrov!.nd.ing contracting; Senator Carl Levin, 
chuirnian of the Senate committee, has initiated 
a le.ngt.hy .inve,stigat.ion into specific allegations 
of wrongdoing, SenaRir Clai re McCaskili, chair 
of die Ad Moc Subcommittee on Contracting 
Oversight, ha.s held mimerou,s hearings into these 
issues, including transparency of the contract- 
i]:ig ,syste.m, accountability of ttireign contractors 
and contracts for police training in Afghanistan, 
Congre.ss also established a Comrni.ssion on 
Wivrt:ime ('ontracting with a broad mandate. 
SfMiator Jim Webb, who co-sponsored the iegisla- 
tioj'j authorizing the commission, describes Hs 
TO].e as “retroacti ve in terms of accountability and 
proactive in term.s of providing recom.inendations 
on w:n-tinie cont.racting.”’®® The required interim 
refiort, released in July 2009, focused on contractor 
management: and accountability, security services, 
logistical .support and .recon.struction eftbrts. With 
iLs authorization extended into 2011, the com- 
aii,s.sion il.lustrate.s the increasing attention given 
to the role private co.ntractors now play in major 
American conflic!:s. 

As wit 1:1 tliese efforts r)frefbrm, a series of reports 
Itas called for changes in the \«iy the government 
contract, s tor .services on the battlefield and oversees 


the process. The 2007 Gansier ('ommission tep )si. 
for instance, stated that there was urgent rcrorin 
required” in the Army’s expeditionary contract- 
ing system and laid out a senes oi reconimended 
changes in the contracting process.' Dt.)!) has 
acted on many of these recoinnicvKlatiovis, as weil 
a,s those contained in similar reviews, but State and 
USAID hav'e made far fe\vcr change.s,' ” 

Significant additional reforms are needed in 
the Defense Department, the Slate Department, 
USAID and the U.S. government as a whole. As 
summarized by one governntent participant in, 
a CNAS vwrking group, the U.S. government 
is trying to make up for nearly two decade.s of 
neglecting cotitractor managetnent anti oversight 
- and it is doing so in the mid,st of two ongo- 
ing wars that involve unprecedented contractor 
participation. 
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X- THE PATH TO REFORM 

ff the United Slates is facing an era of pmistent 
engagement, it is also facing an era of persistent 
corstractors. It is time for a new, strategic approach 
to the role played by ES&R contractors in con- 
flicts, one that seeks to build upon past disparate 
attempts to reform unitpte elements of the con- 
tracting process. It is past time to rationalize, 
modernize and improve the system of contin- 
gency contracting. 'Ibis report proposes a new 
system based on core principles that lead to a new 
approach. ITiis approach features an interlocking 
set ol recommendations for the way ahead. 

Across the U.S. government, there has been 
insufficient discussion about the way in which 
the rise in contracting has changed the nature of 
our foreign policy and expeditionary operations. 
There is no consensu.s on the way ahead. Bills 
currently pending in both houses of Congress 
would change the way in which contracting is 
conducted, including its legal framework. Experts 
disagree about which department(s) should 
administer ES&R contracting in the future, with 
some advocating the establishment of a new 
agency altogether. As all these debate.s take place, 
tens of thousands of U.S. contractors carry out 
their dutie,s every day in conflict environments, 
often at great physical ri.sk. 

There does appear to be a con.sensus that the cur- 
rent cojitracting sy.stem does not work the %vay it 
should and that witliout change it will not func- 
tion properly in the future. Future conflicts and 
1 ‘econstruction efforts will not ojily involve federal 
employees pursuing national interests but will also 
depend on the experti.se and willingness of for-profit 
corporations and private citizens to augment federal 
capacity overseas. T'hi.s fact reflects the new reality of 
2.ist-century economics, government and warfare. 

In light of America’s ongoing wars and shift.s in the 
nature of conflicts, the U.S. government’s approach 
lo contracting in conflicts must change sooner 


A Roadmap to Reform 

TTiemariyi^^anges into 12 critical 

refonmsivfel^otogethenThey would signifi- 
: cantiydmprove tfte:a3ntracting process for 
Amerkanoperationstoday atidfar into the 

jrhprpyettS. government rnanagernfeht; 

: :*yl^uild,expaiHl and improve the ranks 
personnel 

V r^ -Establbfh a contingency contractino 1 -i i vi 

Vy c-Cp^. ; 

•. increase transparency and. accountability ' ; 
WcreaSe^dtitlhy of eS&R,cqntractcirsyT:T>y\T^ 
y; •ylm^ove and regulatdiy' ; v 

X'T'-ftamework. 

’%-;;|ai^^andards " 

;g.:;aWffy-theprof3qr;'toJ6^^ 

•c Integrate the role of contractors into policy 
and strategy. 

• Integrate contractors into command 
and control. - 

• Change the US. government's culture 
Of-c^fracting. 

• >4afve^ and apply lessons learned. 

rather than later. Should it not, the negative con- 
sequences - for the conduct of America’s overseas 
engagements and for broader U.S. foreign policy 
interest-s -- could well be protburrd. 

Contracting is no longer simply "someone else's 
business,” but rather the business of American 
policymakers across the board. It will require time 
and attention commensurate w'ilh Its importance. 
Senior policymakei-s can no longer simply rely on 
specialists to handle the myriad factors that affect 
the United States’ ability to carry out its mi,ssions. 
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change in cuitiire and mentaHtybegins> as it does 
so often inside the U.S. government, with leader- 
ship at the lop. i)epartinent heads and White House 
officials must begin to place priority on rationalizing 
and mod living the bS&R contracting process and 
undenstand its critical importance to our foreign 
policy and national security efforts. 

The recommendations enumerated beio%v "would, 
if iniplemented. go a long way toward solving the 
many current problems lacing the U.S. approach 
to contingeticy contracting. The recommenda- 
tions akivu? -• even if all are fulfilled - will not be 
sufficient to adequately improve the American 
way of contingency contracting. On the contrary, 
their implementation must be accompanied 
by a .shift in mentality and culture in the rel- 
evant agencies. The Department of Defense, 
the Department of State, the U.S. Agency for 
International Development and their bureaus and 
offices must continue to seek reform in all phases 
of the contracting proce-ss: policy, planning, for- 
mation arvd management. 

Recommendation: Improve U.S. Government 
Management of ES&R Contracting 
Coordination is key to e^’ery thing the United Slates 
seeks to achieve via ES&R contracting. Despite 
the years - and ten.s of billion.s of dollars - spent 
on ES&R contracling since 2001, the approach to 
contingency contracting remains fragmented and 
ad hoc. Insufficient interagency coordination before 
and during operations has been combined with an 
unprecedented degree of dependence by flic ^encies 
on contracted support. The result loo often has been 
inefficiency, lack of transparency and insufficient 
unity of efl'ort. Yet the problem goes beyond this: 
Even expert contract managers (and, ultimately; 
contractors themselves) will be unable to adequately 
contribute to the overall .mi,ssion if they receive 
incomplete, vague or contradictory' instructions 
from policymakers and program officers. Policy 
must drive contracting, not the other way around. 


The Department of Defen.se lias taken steps to 
remedy' poor coordination nithin DOD*’“ bul the 
State Department and USAID appear to liave made 
feww improvements in their own internal systems. In 
affiiition, interagency cmirdination lia-s tended to be 
informal and incomplete: disjunctions between poli- 
cymakers and contract managers have emei ged. (The 
one exception is a Memorandum of UnderstaiKling 
agreed upon by the three agcncie,s to manage j>rivate 
security contractors.) .As a result, it i.s imperative to 
improve coordination among policy'makers. program 
officers and ftxleral contracting personnel, and also 
among the agencies. The Ix'st course is to increa.se the 
contracting capacity at DOD. State and USA ID and 
establish a formal (but relatively simple) interagency 
coordination mechanism. 

This effort .should include expanding the current 
DOD Office of Program Support, which i,s located 
in the Office of the Undersecretary of Defense 
for Acquisition, Technology and Logistics, This 
expanded office, which would be renamed tlie 
Office of Conti ngency CoiUracti ng (OCC), should 
be led by a Senate-confirmed Assistant Secretary of 
Defense for Contingency Contracting. It .should be 
the unambiguous Department ioems for planning, 
funding, staffing and managing DOD’s ES&R and 
private security contracting. 

Similarly, the State Department should expand 
its Office of Logistics Management into a new 
Bureau of Contingency Contracting located under 
the Undersecretary for Management, The bureau 
should be led by a Senate-confirmed Assistant 
Secretary (the current office is directed by a 
Deputy As.sistant Secretary). USAID should either 
direct that its Bureau of Democracy, Conff ict 
and Humanitarian As.sistanc;e develop a specific 
expertise in BS&R contracting (including add- 
ing contract s|>ecialist personnel to the bureau) 
and provide gukiance to l.iSAID regional bureaus 
as they manage their own contracts or it should 
establish a separate contracting bureau headed by 
an Assistant Administralor level official. 


1 
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llie objecSives in snaking these changes are to 
expand ihe capacity within the agencies to handle 
ES&R coi^tracting, to ensure that the offices are 
directed by officials whose rank is commensurate 
with the great importance of such contracting 
and to equalize within the agencies the ranks of 
responsible officials in order to harmonize the 
coordinaiion mechanism described below. 

As part oflhis eirorl. and to establish quicklya 
cadre oi'weil-traincd contract professionals, the 
tlu'oc offices shot! Id recruit not onlygiwemment 
civilians, active duty military and other direct hires, 
but sliotild also seek to nu.'dify the law,s governing 
civil service retirements in order to induce former 
federal contracting i>rofessionals to return to service 
without losing their pensions- This would permit the 
government to quickly hire retired federal con- 
tract managers on a te.mp<^rary basis when needed. 
In addition, such a step would allow retirees to 
enli.st i.n the contingency contracting reserve corp,s 
(described below) and deploy for temporary duty 
- thus providing to the government a poientiaUy 
substarjtial pool p:f skilled personnel. The directors 
of the offices described above should encourage 
their entployees to accept tempttrary detailing to the 
(;<nTe8po.i!ding oilices in tlic other two agencies and 
to contracting positions in theaters abroad in order 
to broaden their experience and expertise. 

This report propose.s a mechanism by which the 
litree officials named above would take responsi- 
bility for coordinating contingency contracting 
in future operations. They should meet on a 
regular basis to develop general guidance for 
contract managers (including translating policy 
and mission objectives into .specific guidance 
for contraedng porsonnel). propose any needed 
changes to the federal Acqui.sition Regulation 
(or to other statutes, regulations and procedures), 
ensure understanding acros.s agencies, coordi- 
nate contracting processes and plans and identify 
probleni.s that can he resolved or referred to poli- 
cyniakens. This basic .structure .should include a 


repre-sentative from the Office <d' Managomen! aiui 
Budget (from either its national .security budget 
section or its Office of Federal Procurement Policy) 
and should be chaired by a new National Security 
Council Senior Director for Reconstruction and 
Stabilization Operations (for whom handling 
contracting issues would compri.se just one ot 
several responsibilities). In atidition, to preserve 
institutional knowledge and enhance the .stability 
of the three expanded offices, the agencies should 
consider nominating career officers to head theirt 
or, at a minimum, direct that each political appoin- 
tee filling one of the three positions have support 
from a professional Deputy Assistant Secretary (or 
Deputy Assistant Administrator). 

Replacing an ad hoc process with this more formal 
mechanism would help ensure that the govermnent 
possesses the ability to articulate and carry out 
synchronized, elficient and effective .strategies to 
support contingency operations. Before the govern- 
ment initiates a contingency operation, the officials 
named above and their staffs should coordinate 
with, combatant commands, chiefs of mission, con- 
tracting firms and others as appropriate in order 
to inform operational plans and develop con- 
tracting-specific plans. They should also support 
policymakers in coordinating cflbrts with foreign 
governments, non-governmental organiz.at.io.i5.s and. 
international organizations. 

Recommendation: Rebuild, Expand and 
Improve the Ranks of Contracting Personnel 
Given the expiosK^n in the number ofcont.racts in 
recent years, and the degree to which. American 
operations have become dejiendent on outside con- 
tractors, growing tlw government contract: workforce 
has become the necessary but not sufficient condition 
for fixing the problems that aintisuie to plague t:he 
ES&R contracting process, if Ihe government takes 
this step, it can implement tfse ntany other recom- 
mendations offered here to reform llie contracting 
process. If it does not, it is liighly likely that most, if 
not ail. of these other reforms will simply flounder. 
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llie recommendations beiow emphasize the great 
need to hire more contract pmfessionais in each 
agency and across the spectrum of contracting 
responsibilities. It may appear that this report is 
arguing niainiy for a significant increase in gov- 
ernment personnel able to oversee contracts. It is. 
Through worleing group jneetiiigs and in many 
consultations with government officials, prh'ate 
contractors and others, one theme stood out abm'e 
all others; 'i!^e L’.S. governrnent is sorely lacking in 
trained and quaiilied contract personnel. Over the 
past three decades, the number of U.S, government 
personnel managing and overseeing ES&R contracts 
ha,s fallen signifkantiy, precisely at a time in which 
the volume and complexity of these contracts has 
increased tremendously. As a result of these changes, 
today the government suffers from a serious lack of 
trained professionals able to in,anage contracts both 
from the Ujiited States and in theater. Expanding 
the quantity and qitaiity of the government's con- 
tracting workforce must be a top priority. 

The need for increaseni numbers (.»f able govern- 
ment personnel familiar with contracting issues 
goes well beyond simply increasing the number 
of co:nti'acling officers based in Washington and 
over.seas, There is a dire need for increased num- 
bei's of' other government personnel involved ijt the 
contracting process, including contracting officer 
representatives, auditors and investigators. 

Numbers alone are insufficient; the departments 
must actively work to improve the skills and elevate 
the rank of personnel involved in contract man- 
agement and oversight. To cite one example, the 
military often assigns contracting officer rqjresen- 
tative duties to low-ranking personnel in the field 
who are often not acquisition professionals; their 
COR duties are viewed by the chain of command 
a,s secondary responsibilities. 

Reforming the HS&R contracting process also 
requires that government personnel not direetty 
tasked with overseeing contracts - including 


commanders, other military personnel, diplo- 
mats and policymakers - are educated ivi basic 
contracting issues and procedures. .As contractors 
continue to play an increasing role in the conduct 
of U.S. foreign policy and national security, U.S. 
policymakers and other official.? must broaden 
their knowledge of the contracting proce.ss and the 
potential benefits and limit atir>ns of outsourcing 
activities previously carried out by the government. 

THE SECRETARY OF DEFENSE SHOULD: 

• Continue to significantly increase the number 
of qualified contract personnel respon.sihle for 
ES&R contracting.'* * The boost in personnel 
should include filling the remaiiting flag officer 
billets for acquisition aulhoriKed in the I'Y 2009 
NDAA and inci:easing the niunber of (vOR.s 
and other government personnel responsible for 
quality assurance and contract oversight, 

• Continue to provide incentive.s for etdisted per- 
sonnel, officers and civilians to pursue a career 
track in contract management or auditing. 

► Issue a directive that: priorifizes the educatio.n, 
training and assigning of ES&R contracting per- . 
sound, as well as other relevatit: personnel c)vitsi.de 
the acquisition staff. This directive should; 

» Direct that CORs should i>ot have other duties 
that conflict with their cx)ntract rc,spoJi8ibi.ljties. 

» Add basic contracting issues to protes.sional 
military education and flag officer training 
and education. The aim should be to ensure 
thiit officers are qualified to asse.s.s compli- 
ance w'ith contracting regulations and are 
familiarwith the role of contractors in hos- 
tile environments. 

THE SECRETARY OF STATE AND THE USAID 
ADMINISTRATOR SHOULD: 

• Significantly increase the number of qualified 
contracting oilicers and ClORs responsible for 
ES&R contracting, including in current opera- 
tional theaters. 
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A standani complaint 
voiced by Congress, 
inspectors general, the 
press and the Commission 
on Wartime Contracting 
revolves around the lack 
of transparency and 
accountability in the 
ES&R contracting process. 

• Provide i ncentives for foreign service officers and 
civil servants to pursue a career track in contract 
managenient. 

• Add basic contracting issues to education and 
training courses for senior Foreign ,Service 
Officers and senior USAID personnel. 

Recommendation; Establish a Contingency 
Contracting Reserve Corps 
'ITie FY 2009 National Defense Authorization 
Act created a government-wide Contingency 
Contracting Corps - a pool of individuals cur- 
rently working in the federal acquisition workforce 
who agree to make themselves available for deploy- 
nrent in response to an emergency, major disaster 
or contingency operation. The C'kirps is authorized 
to deploy either within or outside the United 
States, and voluntary membership is open to all 
]Tiilit.ary and federal employees working in federal 
acquisition, 

Whiie the crealioit of this corps is a welcome 
development and provides an attractive model 
for dealing with the problems as.sociated with 
the lack of qualified contract managers in 


theater, it is somewhat pcculiai'ly housed at the 
General Services Administration (GSA). ihe GSA 
Administrator has responsibiiity for standing up 
the corps and the OMB Director ha.s the authoi' 

Ity (with the concurrence of either agency heads) 
to deploy members of the corps. In addition, the 
new corps replicates in large measure the deploy- 
able contractijig capacity housed at the Federal 
Emergency Management Agency (FHM A); indeeih 
many tedeml contracting personnel wiio have 
agreed to join the FEMA-based conlracling corps 
for domestic deployment have also sought to join 
the GSA-led contingency corps, 

A better model w’ould move the GSA-based con- 
tingency cojttracting reserve corps to an expanded 
DOD Office of Contingency Contracting, with 
deployment authority resting with the Secretary 
of Defense. In addition, deploying such a corps to 
manage F.S&R contracts in a contingency environ- 
ment should serve as the beginning, rather than 
the end, of the government's efforts to deal with 
a future mismatch between, the requirements for 
skilled contract managers and the poo! of sucli 
managers available for deployment. The contin- 
gency contracting reserve corps should serve as a 
surge capacity when needed, but the governnieiit. 
should aim to transition to non-re.serve corps 
federal contract managers within a relatively ij.xed 
period of lime (e.g.. one year). This time could be 
used to hire and deploy skilled contract special- 
ists as temporary federal employees, ensuring both 
that the U.S. government has the neces.sary capac- 
ity and that the necessary person.nel are .federal 
employees (i.e., not themselves contractors). 

Recommendation: Increase Transparency 
and Accountability 

A standard complaint wiiced by Gongrc,ss, inspectors 
general, the press and the Gommission on Wartime 
Contracting revx)]ves around the lack olTransparency 
and accountability in the BS&R conlnicting process. 
This opacity has led to poor management and glaring 
inefficiencies: as of December 2009, federal audifors 
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had idcrstiftod nearly;’ billion dollars in wasteful 
spendir.g in Afghanistan contracts.”* Congress has 
lield nu!T!t'roiJ.s hoarsng.s on issues related to mis- 
spent contnfctmg iiimls, revealing that the execittive 
branch for a lime Sailed to keep sufficient records on 
companies operating under gs^veriunent contracts 
or ssibcont racls m Iriiq - or was unwilling to provide 
then).” N'anous lac tors exacerbate the difficulties 
ofmoniloi-ingctintracS jierfonnance, including the 
multitude ofconSracl-s awarded, the relatis^ly small 
stall tiial jnonitors them and the tact that contracting 
officeirs arc often located fai' away from the area in 
which services are actually provided. 

A mmiber o.l' measures have been taken in recent 
years to atklress (.liis problem. DOD now provides 
Cojigress wit:h periodic reports on the contrac- 
toi's and subcontractors it employs. The Army 
trains and deploys CORs to .sites where contrac- 
tors are providing .services in order to en.sure 
onAhc-groiind monitoring.”* Ihe U.S. government 
has also attempted to centralize revsponsibil- 
ity for contractor oversight at the country lex'cl. 

In Afghanistan, for example, the Coordinating 
Director for Development and Ecotiomic 
Assistance in Kabul is tasked with reviewing each 
c:o:ntract and ensuring its compliance with U.S. 
standards and strategy.”^ 

Another major step forward was the establish- 
nient of the Synchronized Predcploy.me.nt a.nd 
Operatio.nat Tracker (SPO'I') syste.m in January 
2007. SPOT wa.s designed to serve as a unified 
database for contingency contractor and contract 
services information. Although SPOT plays a 
useful role in aggregating information for better 
contractor .ma nagement a.nd oversight, there are 
still iu.'ea.s in which it falls short, G.AO continues 
to report t.b.ivt many infonnation fields in SPOT 
are left unfilled because agencies differ in their 
interpretatioirs regarding which contractor and 
subcontractor personnel must be entered into the 
system, leading to important knowledge gaps.”* 

In addition, wide discrepancies have emerged 


between the counts offered by Sl’OT luul by the 
CENTCOM Quarterly Census. DOD. which 
conducts a manual count to track contractor per- 
sonnel, regards the census as more accurale Shan 
SPOT, -while GAO has found shortcomings in 
both sy'steras. In one recent example, an April 19. 
2010 SPOT report identified .1.2,000 contractors 
•working for DOD in Afghanistan; meanwhile, 
the Quarterly Census found 1()7.()0().”“ Agcncie.s 
continue to use a variety of other sy.slcms - many 
of which are ad hoc - to obtain information on 
contractor personnel and contracts, undermin- 
ing the utility of SPOT as a centralized database. 
This patchwork of practices must be integrated in 
order to establish SPOT as a fully effective con.- 
tractor monitoring tool. 

In addition to aggregating data, there is a keen need 
to ensvjre full access to co.ntra.cts for government 
auditors. This at times requires auditors to link with 
customers as closely as possible. To cite one example;, 
the Defense Contract Audit Agency (DC.A.A) has 
co-!ocated. auditors at the facilities of some major 
services contractors, creating what is essentially a 
continuous audit. State, on the other hand, has not 
been able to .station auditors on. site a.nd has had to 
rely on DCA A to audit some of its books. 

THE SECRETARY OF DEFENSE, IN COORDINATION 
WITH THE SECRETARY OF STATE AND THE USAID 
ADMINISTRATOR, SHOULD: 

* Establish uniform standards across agencies and 
ES&R contract type for consistency and con- 
solidation of data. 'Ihis standardization should 
include finalizing and standardizing the SPOT 
system and issuing identical directive.s to DOD, 
State and USAID regarding the infonnation each 
must input into the system. To bolster the fidelity 
of this data, COs should rely not s.imply on firms’ 
reported employment figures but also confirm 
such reports In site visits. 

• Further itttegrate auditor.s into She contracting 
process by making wider use of co-iocated audi- 
tors at large ES&R contracting firms. 
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« Improve accountability and monitoring of sub- 
contractors, which account for 70 percent of the 
contracting workload, by revising regulations 
to allow governinenfcontractingpersonnei to 
demand more transparency in subcontracted 
projects. 

• Establish enhanced mechanisiUvS for plan- 
ning, executing and monitoring Commander’s 
Emergency i-tespon.se Program projects. 

• Establish a future baseline ratio of government 
contracting personnel (e.g., investigators, COs 
and (X'.)R.s) to contractors to help ensure ade- 
quate oversight in future contingencies. 

» fticlude clauses in F.S&R contracts that require 
contracting firms to enforce rules governing 
heliavior that impacts the overall U.S. mission, 
be)’ond the narrowly construed completion of 
their contracted activities. 

THE SECRETARY OF STATE AND THE USAID 
ADMINISTRATOR SHOULD: 

• Develop a quarterly census to track the number 
of contractm's in contingency operations, simi- 
lar to the one used currently by U.S. Central 
Command, until the SPOT system proves a reii- 
a[)le source of contractor information. 

THE ADMINISTRATION, TOGETHER WITH 
CONGRESS, SHOULD: 

• E,stabli.sh a permanent, independent inspec- 
tor general that would (as SIGIR and SIGAR do 
today in Iraq and Afghanistan, respectively) pro- 
vide audit, in-spection and investigation services 
for .ES&R contracting in contingency environ- 
ments. This inspector general should possess the 
authorities enumerated in the Inspector General 
Act of .1978. 

Recommendation; Increase Scrutiny 
of ES&R Contractors 

Congress, the pre.ss, g<.>vernment watchdog groups 
and others focused to a large degree on the 
actio.n.s of private .security contractors. Though they 


comprise the vast majority of U.S. contractors in 
hostile environments, and receive the hulk of tax- 
payer dollars expended on contingency contracting, 
ES&R contractors have received much ies.s scrutiny. 
This phenomenon adds to I he perceived lack of 
transparency in dealing with contractors on the 
battlefield and should be altered in order to enhance 
transparency and accountability; illuminate con- 
tractor wongdo.ing: uncover further instances of 
fraud, waste and abuse; and higliUghl those firms 
and contractors that perform at a high level. 

CONGRESS, THE MEDIA, GOVERNMENT WATCHDOG 
GROUPS AND THE COMMISSION ON WARTIME 
CONTRACTING SHOULD: 

• Increase the amount of attention, time and 
resources dedicated to examining ES&R contrac- 
tor conduct in. America s overseas engagements. In 
so doing, the.se group.s might draw cut the effective 
example set by the Special Inspector General for 
Iraq Reconstruction. Such, examinations should 
focus on, among other factors, contractor .miscon- 
duct: fraud, waste and abuse in the contracting 
proce.ss (bot.h on the governmental, and contractor 
sides); and wliistle-blower allegations. At the same 
time as they point out the.se ircgative factors, tliey 
should highlight those contracting firms that are 
properly and efficiently performing a variety of 
tasks tor the United State-s. 

Recommendation; Improve the Legal 
and Regulatory Framework 
Nine years after the commencement of hostilities iti 
Afghanistan, and seven years after tlie war i n Iraq 
began, the legal framework governing the use of' 
ES&R contractors in hostile environments remains 
patchy and e^'en ambiguous in some areas. (Tne 
reason for this is the generally improvised approach 
Gongress and two administrations have taken to 
codify law in this area, coupled with a belief in 
some quarters that the role of c(>ntractors in fu.ture 
contingencieswillbe-orcan be forced to be-- seri- 
ously diminished. Because, as explained above, this 
is unlikely, it is vitally important to establish a dear 
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statutoi'y aud regiilatory frameivork in which con- 
tractors operate and are subject to stronger o\^rsight. 
Such a f ramework sliouid resoK’e jurisdictional issues 
for all contractors ^vorking tor the U.S. government, 
iiicJuding American citizens, host-nation citizens and 
third country contractors. In addition, it is essential 
to educate contractors and government w-oikers about 
tlicir icgai rights and obligatkrns and to provide the 
government personnel ncc.essar}' both to ensure com- 
piiuncc and handle violations. 

THE DEPARTMENT OF DEFENSE GENERAL 
COUNSEL, TOGETHER WITH THE DEPARTMENT 
OF JUSTICE, SHOULD: 

• Clarify how the various laws that potentially 
apply to ES&'R contractors itt theater - including 
the Military Extraterritorial jurisdiction Act, the 
Unifonn Code of Military Just ice, the Special 
Maritime ami 'I'erritorial jurisdiction (SMTJ), 
host-nation law (including etny Status of Forces 
Agreen)enl:s) anti international law - interact to 
create cibligatioivs for or jurisdiction over private 
contractors. 

» This should include clarifying the lavrs and 
juri.sdiction relevant to third-country nation- 
als employed by both contracting firms and 
.subcontractors. 

» It should also include engaging with 
America’s pavtJiers, and with NA't'C) allies 
in pardcular, to ensure a conunon coali- 
tion view of the ways in which host-nation 
law arul international iaw apply to private 
cont:i‘actor,s. 

THE WHITE HOUSE, THE SECRETARY OF DEFENSE 
AND THE ATTORNEY GENERAL, TOGETHER WITH 
CONGRESS, SHOULD: 

• Amend MEf A to iinambiguousiy cover all ES&R 
contractors workii.ig for tlie U.S. government in 
theater and remove the provision limiting MEJA 
jurisdiclion to only those contractors working 
in support of the “mission of the Department of 
f,'.'>cfcnse” overseas. 


• Increase the number of Defen-se Criminal 
Inv'sstigative Service (DCTS) special -agents in 
Iraq and Afghanistan in order lo enhance UOD s 
ability to investigate wrongdoing by contractor 
personnel. 

• Establish in the Department of justice a unit - a 
portion of which could be locatec! in theater - 
dedicated to investigating and prosecuting any 
crimes committed by contractors in violation 
of MEJA, the Foreign Corrupt Practices Act or 
other relevant laws. This unit should work, when 
appropriate, in cooperation with DClS. 

• Establish a new, streamlined contingency Federal 
Acquisition Regulation that reduces the enor- 
mou.s amount of regulations contained in the 
current F.AR and its laborious rec|inreivients 
before a contract can be cancelled, The contin- 
gency FAR should include an automatic waiver 
process arid siioukl attempt to achieve a better 
balance betw'een preventing fraud, waste and 
abuse and providing the flexibliil)' and speed, 
necessary to carry out contracting in a hostile 
environment. 

» The contingency PAR should establi,sh 
protocols for coordinating among agencies 
on dccision.s related to ES&R contracting in 
theater. 

» The contingency FAR shtnild establish a. 
framework, that actively encourages the 
sharing of contractor information among 
agencie.? and U.S. government personnel 
(including ground commanders) in theater, 

ES&R CONTRACTING FIRMS SHOULD: 

• Ensure that senior managers and in-theater 
supervisors are familiar with relevant U.S. and 
local law. Status of Forces Agreements, the law 
of armed conflict and the applicable rule.s of 
engagement. 

• Precisely define the way in which legal obliga- 
tions and rules of engagement apply to their 
contract employees, including local nationals. 
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THE U.S. GOVERNMENT SHOULD: 

• Press for wider iiUc'rn;Uional adoption of the 
Montreux Document and initiate other efforts to 
clarify ihe status ot private contractors under the 
law ofarmed conflict. 

Recommendation: Raise Standards 
Among Contractors 

lust as the «o\'ern!yient must reform the way it 
handles FS&R contracts, so too should contracting 
firms and individual contractors bear responsibil- 
ity for efTt'cling change. Contractors working in 
(he service of the U.S. government must be pressed 
to eliminate fraud, wa.sic and abuse; hold their 
employees lo the highc.si ethical and professional 
standard, s; and ensure that their employees are 
adequately trained and prepared for the unique 
demands of ES8cR contracting in ho.stiie environ- 
ments. Wlicre contracting firms are reluctant to 
carry out the.se responsibilities individually or 
in concert, the govcrninent shouid demand rea- 
sonable efforts to fulfill theiti as a condition of 
U.S.-issued contracts. 

ES&R CONTRACTING FIRMS SHOULD; 

• Enforce existing rules that require key employ- 
ees (such as those who will cai'ry weapons or are 
likely to .see hostile fire) lo have basic training 

in the law ofarmed conflict (e.g., the Geneva 
Con ventions) and the rules of engagement for a 
particular theater of operations. 

• Institute enhanced vetting procedures for third- 
country and local contractors to ensuj-e that 
those with criminal pasts, a history of human 
right, s violations or connections to enemy forces 
are prevented from obtaining employment. 

• Establish a trade association that includes, as 
members. firm,s specifically engaged in ES&R 
contracting (as oj^posed to private security con- 
tracting). Such an association should: 

» Ihstablish an accreditation program and 
licensing standards for firms. 


s Serve as an interlocutor with the gox'ernmcn! 
on ES&R contracting issues. 

» Establish a database of contractors wisrk- 
ing for licensed firms and put into place 
a process for receiving and investigating 
complaints. 

» Promulgate education and training guidance 
for contractors working for member linns. 

» Encourage the development of, and partici- 
pate in the design of, an international code of 
conduct to which firms, both American and 
foreign, may voluntarily comm it an<.l v\dnc!i 
spells out specific repercu-ssions for severe 
violations. 

• Work with L'ongre.ss, the Secretary of Defense, the 
Secretar)'’ of State and the USAID Administrator 
to establish and ma ndate compensation mecha- 
nisms for victims of contractor abuse, 

Recommendation: Clarify the Proper Roles 
of Contractors in Conflicts 
One of the most passionate debates in the area of 
contingency contracting revolves around what 
activities are, or are not, “inherently governmen- 
tal.” The term seeks to draw a .stark line between 
task.s and behaviors that can be legitimately 
contracted out and those that cannot. In real- 
ity, such a clear delineation is often difficult to 
establish. There currently exist various in.stance.s 
of contractors carrying out precisely the sorts of 
tasks that many would deem to be ‘'inhorentiy 
governmental," including providing .security, 
conducting interrogations of enemy prison- 
ers, maintaining weapons and coordinating 
the efforts of other contractors. An alternative 
approach would have the govern merit deter- 
mine, in advance, tho.se areas it seeks to avoid 
contracting out a,s a matter of policy but also 
leave open the possibility of legally employing 
contractors in the same positioii,s during times 
of crisis. This report proposes a hybrid to resolve 
the “inherently governmenia!" conundrum: The 
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"O't f nnifiU define as “innerenilygov- 

crnmeiUai ' those areas in which there is some 
consensus and move toward a “core competen- 
( ics" appro.n h in are-as where there is not. 

CONGRESS SHOULD: 

• Slaie in low any specific activities that it deems 
‘'niiu-roiUly governmental.’’ It has already des- 
ignated oilensivc combat operations and direct 
contractual ovcrsighi as such, and should expand 
the list to the degree that Congress can agree on 
enumerated activities.’*” 

THE OFFiCE OF MANAGEMENT AND BUDGET 
SHOULD WORK WITH CONGRESS TO: 

• Move toward a “core capabilities” approach to 
activii.ie,s not .spccihcally deemed by Congress to 
be inlu'rentiy goveninientai. vSuch an approach 
would locus on the functions the U.S. govern- 
ment shoukl possess and maintain, rather than 
debate in ternally over which are inherently 
governmental. 

• Address structural and institutional factors 
that make hiring temporary federal work- 
ers {e.g., contracting otlkers a.s part of a surge 
capacity during a contingency operation) more 
difficult. The factor-s addressed .should include 
existing disincentive.s that discourage qualified 
contracting persomiel who have ]e.ft govern- 
i.n<mt to retunt to it, such as prohibitions against 
retaining governmei’it pension payments while 
retairning to temporary government service. 

CONGRESS SHOULD: 

• Require the executive branch to carry out com- 
prehensive cost analyses that compare the co.sts 
of:' contracted .service.s with the costs of the same 
service.s provided by government j^ersonnel. 

Recomrrjendationi Integrate the Role 
of Contractors into Policy and Strategy 

Until now, di.scu.ssions on the role of contractors in 
cointlict liave emerged in a largely ad hoc fashion, 
often in reaction to new.s stories highlighting then- 


mistakes. While numerous staremcnts.-iKi po t- 
have noted the indispensable nature oi 
in futumU.S. engagements, this has not dirccilv 
translated into a policy d!Scu.ss!on oi ihc optimal 
features of a contracting iorcc working alongside 
the military, diplomatic corps or otiiLiai.s, 

As described above, the increasing use oi prn ate 
contractors has deep and widespread impiicaiions 
for American foreign and defense policy, 'i he US. 
government must adopt a strategic view of the role 
ofcontractors and actively integrate [hem into 
planning mechanisms to ensure thei r sy stematic, 
effective and law'fui deployment in future conflicts. 

THE SECRETARIES OF DEFENSE AND STATE, 
TOGETHER WITH THE USAID ADMINISTRATOR, 
SHOULD: 

• Establish an interagency process to determine 
the po.ssible foreign policy i.mpUcation.s of con- 
tracting with particular third-couatvy nationals 
(e.g., employing contractors whose nationality 
and presence in a combat zone would prov(^ke 
political sensitivities). 

« Increase contracting coordination among 
Intenvatiunal Security Assistance Force partners in 
Afghanistan and ensure t:hat the vole of contracl:ors 
is considered in NATO policy decision making. 

• Furt:her integrate t:he role of contractors in 
strategic-level guidance, military doctrine and 
diplomatic strategy. Such efforts should include: 

» Ensuring that all irspects of ES&R contract- 
ing are considered in the formulation of the 
National Defense Strategy, the next QDR and 
future field manuals and joint publications, 
as w'ell as ot:her reievanl tactical and opera- 
tional level manuals. 

» Ensuring that all. a.spects of ES8f R contract- 
ing are considered, in t:he development of tlie 
Quadrennial Diplomac)- and ITevelopvnent 
Review (QDDR). 


:i9 
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Recommendation: Integrate Contractors 
Into Command and Control 
V'arious hurdles liave prevented the fully effective 
integration ol conliaclors into existing command 
and control structures. Commanders and offi- 
cers have reported not knowing even basic facts 
about the contractors operating in their areas of 
responsibility, such as their numbers and their 
missions. Knowledge of the rules governing these 
contractors can be equally scarce. Private security 
contractors generally operate outside the chain 
of command and the relationship between com- 
mander and contractor is sometime.s unclear. 
Communication failures between commanders 
and contractors .sharing an area of responsibility 
compound the problem. In F-allujah in 2004, for 
example, the Marine unit based Just outside the 
city did not find out about the attack that killed 
four Biackwater contractors until it wa.s reported 
by journali,st.s,'^^ 

In addition, both pre-deployment tniining and the 
development of operational and cim tingency plans 
generally take place without adequate apprecia- 
tion ibr the role of contractors on the battlefield. 
Training often inciudc.s individuals playing every 
role but contractors, and operational plans - while 
they now take into account the role of contractors 
- stilt l:eru:l to be developed without adequate con- 
sultation with contractor,s or with fully developed 
plans for their use on the battlefield. 

THE SECRETARY OF DEFENSE SHOULD: 

• Ensure that operational and contingency plans take 
into account every aspect of contractor support by: 

» Expanding Annex W, which contains 
information on the numbers of contractors 
required for a niilitai’y (operation and the 
tasks they will perform, and ensuring that it 
contains relevant and adequate detail. 

» Requiring that other functional annexes 
idcnlify contracted .support requirements. 

» Identifying probable transition points at 


which government employees will cede func- 
tions to prh'ate contractor.s or vice ver.sa. 

• Consult with contractors during the military's 
mission planning proces.s, to the extent that the 
mission w'ill rely on contractor support. Ibis 
process should include ens'uring that contmand- 
ers know - before they deploy - the number of 
contractors they will encounter in an area of 
operations and the services these contractors will 
provide. 

• Require military staffs to establish contracting 
planning cells to: 

» Determine the precise role.s contractors vvill 
play in a given operation. 

» Develop conlingency plans for the pos.sibillty 
that a contractor eithci: fails or i.s not permitted 
to perform a service as specified in a contract. 

• Integrate contractor roles into pre-deployment 
training and war games. This should include issui ng 
the irjint policy d<.K;ument mandated by Congress in 
2008 and ensuring that it includes guidance for the 
inclu.sion of contractor roles in all facet,s of training. 

Recommendation: Change the U.S. 
Government's Culture of Contracting 
A change in the culture ol' TXTD. State and USAID 
with respect to contracting is long o\ferdi.ic, As 
one report noted, the [Department of Defense iia,s 
demonstrated an “inability to institutionalize 
operational contract support by accepting con- 
tractors as an integral part of the total force.”’^'^ 

Yet DOD may be the agency that has become 
the mo.st comfortable with contracting out func- 
tions that until recentl)' were perfornted largely by 
government personnel. In the .State Department in 
particular, familiarity with contractors is sparse 
and there are few incentives for skilled personnel 
to move into contracting rotes, Only a continued 
cultural shift in the wav the three agencies view'' 
ESSfR contracting - a shift that leads to change.s in 
training, education, doctrine and planning - can 
lead to necessary change. 


THE SECRETARIES OF DEFENSE AND STATE, 
TOGETHER WITH THE USAID ADMINISTRATOR, 

SHOULD: 

• Provide dear incentives, including financial 
bonuses and promotions, to skilled employees 
who tai;e on key contracting dutie,s. 

• Encourage employees in the field to become 
familiar evith managing and communicating 
willj private contractors. Ibis should include 
promoting communication between military 
personnel and contractors on the battlefield and 
interactir)n between relevant State Department 
and USAID personnel (e.g., officials serv- 
ing oj) Provincial Recon.struction Teams) and 
contractors, 

Recommendation: Harvest and Apply 
Lessons Learned 

The lessons learned in Iraq and A%Kani.stan 
constitute one of the most expensive educations 
in American history. Onlyover a number of years 
has the United States begun to gel a handle on the 
breuKi intplications of its reliance on great num- 
bers of contniclors to carry out missions in liostile 
environments. As this report attests, that work is 
hardly done. The United States should .not com- 
pel, i.nd its problenis and .mistakes by forgetting the 
lessons lea.r.ned in their wake. 

THE SECRETARIES OF DEFENSE AND STATE, 
TOGETHER WITH THE USAID ADMINISTRATOR, 
SHOULD; 

• Establish a contingency contracting Icssons- 
learned center to collect, process and disseminate 
a history of past contracting experiences and the 
lessons that can be drawn from them. This center 
should attempt to capture le.ssons learned that 
appl)' iiot only to the employment of contractors 
by the Department of Defense but also by the 
Department of State and USAID. 
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the IJ„S. sjo\a’rnment and hs contract employees 
have been thrust together as partners in a shared 
endeavor, the scale- cost and duration of which 
have taken nearly all observers by surprise. 

Private contractors now represent an enduring 
ieature of American conflicts, stabilization opera- 
tions and rectsnstruction elforts. In light of changes 
in business practices, the provision of government 
service and the character of modern warfare, this 
surprising circumstance is unlikely to change. The 
reality is that Americas reliance on private con- 
triictors is not likely to fade, and it is time for the 
United States to adapt to this new w'ay of war. 

Nine years after Arnerica’s initial engagement in 
Afghanistan, and stwen years after the U.S. invasion 
of Iraq - and witir continuing American commit- 
metit.s aticl inte.re.si.s across the globe •• action is 
long overdue. America’s national security policy 
denui iuis ne w ways of organizing, managing and 
overseeing t:lie use of private contractors in overseas 
engagements. If requires new standard.s imd new 
levels of oversight at home. It .mean.s thinking hard 
al.K)ut what task,s should be outsourced and whicl:i 
should not, And it entails a greater understanding 
by 5:)olicyma.ker.s anti the American public of the role 
that the priv'ate sector has come to play in current 
and future engagements. 

Ihis report aims to draw together the most 
salient is.sues surrounding the use of contractors 
in American conilicts and chart a path forw'ard. 
Taken together, the recommendations outlined 
above would reform, rationalize and improve the 
process of employing private contractors in ES&R 
roles. The gov’ernsnent, the military the contract- 
ing community and ultimately the American 
people will bendit from sweepijig reform of the 
ES&R contracting system that ensures the pri- 
vate .sector’s role in Atnerican engagements aligns 
lirrnly with our nation’s interests and wlues. 


'ffie reality is that 
America’s reliaace on 
private contractors is not 
likely to fade, and it is 
time for the United States 
to adapt to this new way 
of war. 
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PENDIX A; 

-OMMf NDAliONS BY AGENCY OR ACTOR 


THE WHITE HOUSE (TOGETHER WITH THE DEPARTMENTS OF DEFENSE 
AND iUSTICE AND CONGRESS) SHOULD:, - 

• AmendiVIEIAtomiambigviouslycav^E^UiES&RGOiitractttK^CfriaBgfoftbeUvS^goveritrncittm 

theater and remove theprovi'sKmTnnitmgMETAiurkdietlottrto enly those contractors working in . 
support of the "mission of the Department Defend” oversea^, ^ . 

• Increase the number of Defense Criminal InveS^gative Service (DClS) ^etiai ^ents in Iraq and 
Afghanistan in order to enhaiKeDOi^s^bitity t© ime«;^%weoiig^ing;hy c 

• Establish in the Departraentnf Justice a: unit 
' cated to investigating and prosecuting any crimes:cammitfed.bycontjactorsin violation of MEjA, : 
- the Foreign Corrupt Practices Act or other relevant laws This unit should work, when appropriate, ii; 

coopeffilion with DCIS. 

• Establish a new. sireamlinctl contingency Federal Acquisition Regulation (FAR) that leduces iht* 
enormous amount of reguiations contained in the current FAR and its laborious requirements before 
a contract can be cancelled The contingency FAR should include an automatic waivers process and 
should attempt to achieve a better balance^betwBsatp 

: the flexibility and speed neces.sary.to carry oaticOi 

related to ES&R contracting in theater. ■- • 
s The contingency FAR should establish a 


Lontractor mtonnation among agencies andU.S. gweftuneut 
manders) in theater. ' ' -- 


s the sharing of 
nnel (including ground com- 


THE AOrv-liNISTRATiON (TOGETHER WITH CONGRESS) SHOULD 

. Ectabh*n a peimanent. independent Inspector that would (as SIGIR and SIGARdo today in 

contracting in contingency enviroiintents. This inspector gener^d should possess the authorities enu- 
: meratttJ in the Inspector General Act oJ J97b 


THE ADMINISTRATION SHOULD; ' ''' 

« Pressfor vddei mte^^ adoption of the Montreux Document and iniLiatc other effens to cUvnfv 

thestatu-sotprivatecontractorsunderthelawofarm^conflict. 
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, , CONTINUED FROm PREVIOUS 

THE DEMRTMFN'F OF DEFENSE ()N COOKU'NA'HON WITH the vVHITt 

HOHSF, THE OEPARTMEMT Of JUSTICE. AHQ CONCKESS)- SHOULD.- ~;i'l 

• Amend MtiJA to unambiguously cover aH ES&Rcositractors wiMking&r the U.S. ^vernment in 

theater and remove the pro¥isionIimitingMEJA|uris(fictioB;to:«nly-tfeosec<mtmctors:wocking iiJ 
support ofthe ''missiouofthe Department of Defaise” overseas, \ 

• Increase the number of Defense&iinin^JnvesEi^twei-SeFviee^DdSjspeeial agents in Iraq and v / : 
Atghanistan in order to enhaneeD0D^aMltyrtoJnvest^te?wo>ngdoing%c:ontractor personnel, 

;* vE^iMish in the Dg>artmentoOusticeaunft-raporti^oft«hi^ccaiJdbek)C«^ihth^er - dedicated to 

and prosecuhijg any erhwes commjttwi by OMrtractors m vidatioD of MEfA^ the Foreipt Cerrupt ^ 
ThisimftdioddvradfeT^ent^l^K^sriaitft'tottJOpemdcttiwifliDOS. 

2 ; ?* Establish a new. streamlined contingency Federd-Acqulsition-Regidation that reduces the.enGrmousvC< 
amoant of regulations contained in ^ current FAR and its laborious requirements before a contraefi' ; 
l;|: canbecancelledi Ihe contingency FAR should jochtde an automatic waivers process and should as*? 
%tteropt.to achieve a better balance betweHi pfeireh^g ^ud. waste and abuse and providing the fle»i y 
ibiHty and ^eed necessary to carry out conlractingyto a hostile environment. 

» 'Ihe contingency FAR should estaWisb protoccfeihM- coordinating among agenaes on dedstons 
in thcdier, 

» The contingency FAR should establish a fiameworife^t activdj* encourages tlie shani^ qf-contracior 
in&rmatiou among agencies and US govemmmtp^sonnd (indudingground comir^ndci^l infbeatei i 

THE DEPARTMENT OF DEFENSE (IN COORDINATION WITH THE STATE 
DEPARTMENT AND USAID) SHOULD:' 

» Tstablish uniform standatd^ across agencies and ES&R contract type for consistency.and consolida- 
^ouid include luuiii^g ami sran<UrJi 2 ini< ini' sPO 1 tv&iem und 

th^inforniationeach-mustwputToto ^ 

the system. lb bolster the tiddity Ot this data, COs Shbold fely not ^mply on ftrni,s' repoifted employ- 
ment Sgures but also confirm -sueb reports in site vi^ts. 

• Fuithei mtcgrateaudilorsintbthecofiiractingprocessbymakmgwideruseofcq-locaredamftlorsdt 
large hS&R contracting firms, 

• Improve ac.countabilit\' and naonifeirtng of subcontriictofS which account foi ?&pe>centofltie ccm-' 
tracting workload. b^evistn| r^ptations to allow gcwetOlnent cor^acting peisdnDidlo4eiaaadv:^^^ ^ 

^ more, tfan^arenev in subcontracted projects 

• Establi^i enhanced mechanfeins for planning, exccutin^nd monitoring Commander^siimorgency 
Response Program projects. . . 

•: .Establish a future baselmeratto ofgoverninentc<Mia^n^pipa^qi!^;^^mves%sa0is}:GGs.and ; ■ 


.'50 




{TOKNjlOvontncioretohdpMiHireAdequdtcitvtisiflii miu'un < ifoyrmi's 
jnJude(Jdii9mnhb4cKcoatrActsthalTcquire«.oiitn«.tint(lirm ihinc’^itcsao/tminabehjvtorihBt 
mpocuthf overall i»iaaiun,beymd thenarnmh i.i)fisirM<!duuTinietwn.)t*hnrcwitracterlacuvttMs, 




THE DEPARTMENT OF Oi 
OF JUSTICE) SHOULD 

* ClaHfyhowtbevariousU-^srti 
Military Extraurritonal lurisS; 
and Terriloiiai JurLsdictiori 
international taw - interact to'c 
.» 'I'lusi should include darii^' 
: employed by both contract 
'> It should also include engpj 
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?Hl SFATf 0FPARTMFN7 'jHOULr' 


Significantly mcrease the nutnberof qualifi«i'E^tractii^o&ersand:i©GS^:r^pQcs8>te:fcr £S&R, 
contracting, includmg m current operational theaters. . , , 


• Add basic contracting issues to: edacation and traiamg:CQnfses:fiM;sesB»;I^feign5^^ceQffi<;ers and 

senior USAID personnel. ^ ‘ - 

• Develop a quarterly census to tMckthe.oamber' Of amtraetoi-s-in csQntin^sqy operationSv similar to 
the one used currently by U;S, G€ntral:Gommand»'untU:tWSP€^3^:sy«tempiwes a reliable vsotirce of i ; 
..contractor information. 

T«E STATE OEPA'tTMrNT (IN COORDINATION WITH THE DEPARr.WTMT 
OF defense AND USAIO) SHOULD; " - 

• ' fistabiish uniform standards across agencies and K&R.a3nttact type 6» consistency and consoltdation of , 

; : data- 'Rils standardization should indode finalizing andstandardizh^ the Synchroidzed Predq?Ioyment 
and Op«ational Tracker (SPOT) system and issuing identical directives to DOD, State and USAID regard- 

n(« simply <m firms’ reported employment figures but also confirm such reports in idte visits 
lS ;!hi«ther ifttegrateauditors^ the ContractingptQCcssby making wider use of co-Iocated auditois at 

Urge ES&R contracting firms.' ^ 

• Improve aecoiintability and momtoting of subcqnit^efi)rs',vi4iichaccounl tor "fd percent of the con- 
tra< ting workload, by revising nagidations to^lowgtsveriilh^ contracting personnel to demand 
more transparency m subcontracted pro^cte. ^ 

• T-stabbsh enhanced mechanisms for planning> otecutlng and monitoring Commander’s tmergenev 


baseline ratio 


, invcstigiitoi-s, COs and 


..... r 

• : Include clauses in ES&R.oontractstlurt requirccam fira 
V impacts the ovmllUif. niissfon^beyond foe nartqwly-oonsttui 
•: Establish an interagency process to defermwie theposslbk { 

; with partkular thiTd-couMry nationals (e,g., employing x»f 
in a combat zone would prov^e polftical 

• Increase contracting coordmation-aiMongilflteniatiQnal-SeGJ 
. AfgHanisttin and ensure that the rote Gf confractorsds «msi< 

• Funher iiitegrate the role oTco0tractorff m slrate^d€t«l;guidaoce,; ffiiIirar)' doctrine and diplomatic: 

strategy. Such efforts should include; ■ 'x-.- 

CONTINUED ON NEXt PAGE ' -;V ' . 
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.CONTINUED FROM PREVIOUS'WG&^-c'J'^Vy ' 

» En^urti^g that aJl aspeetsof BS&RcontFactmgare-eonsidef^iii ttMToranufetion ot the Natioiia! 

Defense Strategy. iss other 

relevant tactical and operatioaaffevelmaTiuals. 

» BnsunngthatallaspecwofES&RcontractingareCTjnaderedmtbetJevelopmentotthe V' 

Qiiadienniaf Diplomacy and Oevelopn^rrt Review tQDDR). ' . 

• Provide clear incentives, including financial bonuses and promotions, to skilled emplovecs who uke 

on key tpntracting duties ... ^ \ ' v.., 

. hneourage employees in the fidd to becdnie familiar with managing and comnunucatmg with pnva: 

contractom. This should include pn3inoting:commuiii(aitioal>ctween militacy personnel and contra 
■ tdr^ oh'thcbattlefield and interactionbetweBH^r^evSfil State Department and USAID personnel le g, 
officials setyingonProviildal RecanknKtion^TeamsJitmdeottttacton 

• Establish a contingency contracting lessons-learned center to collect, process and disseminate a 

liistory of past contracting experiences and the.lessons that can be drawn from them. Ih is center 
shou}dattempt,tocaptufele6»nsJearnedthat«^V^nt>tdiiiyio'the€mpU)fment cvfcotttractors byth 
■Depa^ also by the Departmen^t of State and USAID. 







USA'D UN I ■-.OPD'NATiON WITH THE DEPARTMENTS Of- STATE 
AND DEFENSE) SHOUtDr ' ' ' 

► P.stabush uniform standards across agencies and ESSfR contract type for consi-ctency and conaoitda- 
tion ofdata. This standardization shouldiRdudefeiaSzte^attd standardizing the. SPOT system and 
issuing identical directives to DOD, ^te and U&^D-tegaciing the info^ahon each niust input into ; 
, the system. Tb bolster the fiddltyof.thbtdata/iGDs^MsuldidynotsImply dn firms’ reported emplov" 
nient figures but also confirm such report.s in site visits. 

CONDNUED ON NEXT PAGE ' . 
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THE COMMISSION ON WARTIME CONTRACTING CIN COORDfNATION WITH , . 
f fiE media,, GOVERNMENT WATCHOOG GROliRS, AND CONGRESS) SHOULD; 

• incfessethe amount of attentton.timeai^xesGUB-esdetticat^itoexammlftg^S&Rcoiitractor. 
conduct in America's overseas engagement& Tnrso doiag, these groups might draw on the effective vvr 
example set by the Special inspcctoi’ General for Iraq Reconstruction. Such exainiinitunTs sliould ■ 
focus oh, among other factors, ajnteictoi:misc»nduef>fmud,:waste and abase in the cbntraciing 
process (bpthon the goverom€»telAnd:;eontractoriSid«)> attdviihistle*bfower auctions. At the same 
; time as they point qut these negative factory they shouldhi^figfat . those contracting firms that are 
. property and ef^ieiitly performing a variety of tasks for the United States. . : . 


FIRMS SHOULD* 

V * ^Ensure that senior managers and In-theater si^emsors are familiar with relevant U,S. and local iawi 
V StatuS'Of Forces Agreements, thelawofanBedconflfct-mad Inapplicable rules of engagement, ;; 
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‘CONGRESS (JN COOROINATfON WITH THE MEDIA, GOVERNMENT 

WATCHDOG GROUPS, AND THE COMMISSION ON WARTIME CONTRACTiNG^ 

SHOULD ' ^ 

• Increase the amount of aftentsoHiTmie'and'rekRSiJes'^^iG^edvtO'essmmmgBS&R cohif actor: ■ : 
i;onduct in Ainerica's overs«as.eiif^enients::.ilii‘W<3biiigv,the^:gKii^s^tmght draw'oii the effeU'iye, 
example set by the Special Inspector\G£neral:forrIr^-BjeconstrtK:tlon.SuGh«x«inination5 : : 1 1 ' 
focus on, amongotherfactonSjveontractormiscoirfuefe ffauii^^wasteandabusejn the contracting ■ - : - 
process (both bn the,governineiitaI:ai«i'Ccait«tetor^.ades)randwhi^te“hIos?er-aUeganQOJ^< At^tlie.:sante; 
time as they point out these negative factors, they should highlight those contracting firms th«i are 

, properly and efficiently ptrlorming a variety of tasks for the United States. 

CONGRESS (TOGETHER WITH THE OFFICE OF MANAGEMENT ' ^ 

• vMove toward^a ap»proacb tQ activMesnOt;speCifically deeined by:Gc>tigress to be : r^; 

inherently governmental. Such an approach would focus on the functions the U.S. government should 
possess and maintain, rather than debate Intetncdly Over 'which inherently governmental, 

}* Address structtiral and institutional ^tor5 thatmai»:hisi£igi«ffi|^ federal workers (e-g-.: con- 
tracting officers as part of a surge capacity iforing a'Ctmtiitgency operation) more difficult. ’Ihe factors | 
addressed should include existing disincefttaVeS that discourage qualified contracting persotmel who 
have leff gm-ernment to return to it, such as pfoWhitfenS against retaining government pension pav 
mentswhilereturningtotemporarygoy^ment'service. '' '-.-yy 


THE OFFICE OF MANAGEMENt 'ANO BUDGET (TOGETHER WITH CONGRESS' 
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Mr. Tierney. Thank you, Mr. Fontaine. 

Thank all of you. 

And now, for the continuation of that bad news I spoke about. 
I think it’s probably more prudent if we just break now and go and 
vote. There’s only a few minutes left on the vote. 

There are only two votes, so hopefully we will be back relatively 
soon, I would say certainly by about 5 minutes of 11 or 11 a.m. So 
if you want to get yourself a cup of coffee or relax a little bit. My 
apologies, and we will be back. So we will be adjourned until 11. 

[Recess.] 

Mr. Tierney. Thank you for your patience. We had one more 
vote than had been anticipated, and so it took a little bit longer. 
But we are happy that you are all back with us, and ready to start 
asking some questions, which I will kick off for 5 minutes, because 
I want to ask something about the basic premise of this whole op- 
eration here. 

Everybody seems to be testifying on the notion that we have ac- 
cepted the premise that private contracting and subcontracting is 
here to stay on contingency operations. Yet, every one of you cites 
numerous problems with oversight, with management and person- 
nel, integration of the planning, the command structure, legal 
issues, liability, responsibility, control over individuals for whom 
we are going to get the blame, whatever they do, even though they 
may not be technically be in our Department of Defense or our 
State Department or at USAID. 

So, given all of those difficulties — and separating out the State 
and USAID part of it right now, but start with Department of De- 
fense — why aren’t we giving more consideration to the notion of not 
having contractors and subcontractors in our military operations 
where we already have established clear lines of responsibility for 
those in the military, clear lines of management, clear lines of ac- 
countability, and all of that? 

I mean, it seems to me that if we just define military operations 
as inherently governmental because the military operations are 
under the name of the United States and under our flag overseas, 
that would remedy a lot of these problems. 

Mr. Solis. 

Mr. Solis. I will take a first stab at it. 

I think what we have tried to say is that we are not saying that 
contractors should be used one way or the other. I think what we 
try to say is that, from what we understand from the Department 
and military operations, that it’s likely that they are going to be 
part of it. So we are not saying that they are. 

That being said, going back to what I mentioned in our state- 
ment, is that there needs to be a fundamental look at the require- 
ments for contracting, if, in fact, you want to do contracting. I don’t 
think we’re trying to say that you will use contracting, but if that 
is what you are going to do in terms of your military operations, 
you have to plan that up front. 

You have to look and say, are we going to contract for certain 
things — not just on the logistical side, that we are using contrac- 
tors on the intel side and network operations and a number of 
other things. We are using them as linguists. Everywhere I go, you 
know, military members say, “I think we have gone too far.” 
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But I think there needs to he this fundamental look-see at the 
beginning to say whether or not we are going to use them. And if 
we are going to use them, then we need to put the proper oversight 
and controls in place. 

Mr. Tierney. I certainly would agree with you there. 

I’ll tell you something. You know, when I look at all of you talk- 
ing about being on top of this issue since the 1990’s and advising 
everybody to start looking at these contracts and moving forward 
and, basically, there’s a large part just being blown off. 

I mean, here we are 20 years later, and you have a little bit of 
compliance with some of the recommendations and a whole lot of 
noncompliance and sometimes inattention to them. 

Ms. Ugone. 

Ms. Ugone. Yeah, I think the whole issue, and I think my col- 
leagues here have raised it, is the inherently governmental func- 
tion issue, which is — I believe 0MB has proposed policy definitions 
of that. 

The issue is, how closely related is it to the inherently govern- 
mental function, and should these critical capabilities be in- 
sourced? I believe there was legislation passed in the last couple 
years that requires the military departments to take a look at their 
contracted-out capabilities to see whether or not any of them 
should actually be in-sourced, which is brought back in-house. 

And that is one way in which the Department can analyze that 
particular situation. I think there is already legislation out there 
that allows 

Mr. Tierney. The legislation is there; the compliance isn’t. And 
that is the problem. 

And, again, the question goes back to, when did war ever become 
something that wasn’t inherently governmental, in all the things 
that go with it? 

When I see recommendations here, you know, trying to incor- 
porate in and integrate into the command chain contractors so that 
they are more involved in the planning and the operation and stuff 
like that, well, if you’re going to do that, you might as well have 
them be on your payroll. 

Mr. Bowen. 

Mr. Bowen. Mr. Chairman, you say, when did that happen? I 
think the time is the late 1980’s, when LOGCAP I was created and, 
essentially, the support — fuel, food, billeting — of troops in the field 
was outsourced. And we have spent now on LOGCAP in Iraq in ex- 
cess of $35 billion in those three areas. 

It has been incremental increases since the late 1980’s. “What 
can be covered,” is a continuing question in every conflict, and the 
answer is always, “a little bit more.” 

Mr. Tierney. Has anybody ever looked at, you know, what is it 
that we did in World War II, what is it that we did in the Korean 
conflict? 

Mr. Fontaine, what a segue, huh? 

Mr. Fontaine. Yeah, exactly. In our report, actually, we have a 
historical section that looks back, actually, all the way to George 
Washington. And contractors in some way, shape, or form have 
played a role in all of our conflicts going back that far. There were, 
you know, thousands of contractors working in Vietnam and Korea. 
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The big change, though, has been what they’ve done and the de- 
pendence that the United States has had upon what they’ve done. 
So in Vietnam, for example, you had a large number of contractors 
working on construction projects in Vietnam. And that, obviously, 
is less controversial, in terms of what contractors do. You know, 
now, in the current wars, we’ve had contractors doing interroga- 
tion, private security operations, weapons maintenance, according 
to reports even maintaining drone operations, those sort of things, 
which are much more controversial. 

So I think that is the big change that has happened over the 
years, is the scope of activities that contractors have begun to carry 
out. And because we have, you know, upwards of 200,000 contrac- 
tors now in Iraq and Afghanistan, if you pulled those out of the op- 
eration or tried to Federalize them all, it would be very difficult to 
do so. 

Mr. Tierney. And I wonder how easy it would be to keep voting 
to be over there involved in these conflicts if it was 200,000 people, 
U.S. citizens in combat, as opposed to 90,000 in one place, with 
110,000 contractors, sort of, off the books. It’s a political consider- 
ation. 

Mr. Fontaine. Right. I mean, I think this is another aspect of 
it, is the political cost goes down to the degree that contracting 
support goes up. Because, you know, we always mourn the losses 
of American service people who are killed; they are on the “faces 
of the fallen” tributes and everything else. But contractors die and 
are hurt, and they barely register. So there’s a reduction in the po- 
litical costs of these operations. 

But I think, at the same time, unless the United States has a 
very significant reduction in its international commitments — which, 
personally, I think is relatively unlikely, at least in the near to 
mid-term — then we will probably continue to rely with our current 
force structure on contractors to do the work that our military is 
not big enough to carry out on its own. 

Mr. Tierney. Thank you. 

Mr. Flake. 

Mr. Flake. Let me just follow on that theme, if I could. And Mr. 
Bowen and Mr. Fontaine first. 

The report that was issued, “Warlord, Inc.,” this is one — and it 
was mentioned before by Mr. Solis that you take into account both 
efficiency and whether or not it aids our policy, our overall policy 
goals. This is one where, when you have local contractors with the 
trucking contract, it’s, I think, undoubtedly the most efficient way 
to move goods between military bases in Afghanistan. 

But when we find out that a significant portion of the money 
that is used to pay those contracts is going for protection money 
to some very unsavory characters, some of whom are very tight 
with the Taliban or are contracting with the Taliban for this pro- 
tection, that certainly runs counter to our policy, our 
counterinsurgency policy, which calls for one source of authority — 
that being the Afghan Government, and no parallel authority struc- 
tures there — that we’re, in this case, not only tolerating, we’re 
building up these militias and warlords. 

How do we reconcile that? It goes back to what the chairman was 
talking about, you know, the political cost. Certainly, if we did 
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what the Soviets did, used their force structure to guard the supply 
lines — according to this report, it was 75 percent of their force 
structure — that would require, you know, a doubling of our number 
of troops. And it wouldn’t be very efficient, and we would have, cer- 
tainly, more casualties. But it may be the only way to run an effec- 
tive counterinsurgency policy as we have defined it. 

How do we reconcile that? Or can we reconcile that? 

Mr. Bowen, do you want to give it a shot? 

Mr. Bowen. Well, the policy issue, I guess, is using financial re- 
sources to pacify a region. And it was certainly expedient, an expe- 
dient process, ad hoc, with respect to keeping the trucking routes 
safe. 

In Iraq, it was much more complicated, a much more thought- 
through process. The “Anbar Awakening,” the Sons of Iraq pro- 
gram, spent in excess of $450 million of Commander’s Emergency 
Response Program money to pacify Anbar province and similar re- 
gions. Similar policy issues, different approaches to how well- 
thought-out, how well-structured the execution of the two programs 
was. 

In Afghanistan, the policy execution was essentially expedient 
and almost outsourced, as you point out. In Iraq, it was carefully 
thought through, as was the transition of the maintenance of that 
pacification program, now borne financially by the Iraqi Govern- 
ment. 

Mr. Flake. Mr. Fontaine, do you have any thoughts on that? 
From that 35,000-foot level, how does this look in terms of the use 
of contractors in this trucking contract? 

Mr. Fontaine. Well, obviously, in any war, tunneling money to 
your enemy is not a good idea. So I think you should start from 
that premise. 

I do think that, at some point, there may need to be a fundamen- 
tal choice made whether to proceed — whether the effects are miti- 
gated through more oversight and that kind of thing, to proceed in 
a fashion where we are willing to trade money in order to have a 
pacified area through which our supply lines can travel, knowing 
that some of that money will go to our enemy, or whether we are 
willing to tolerate the potential of more casualties and more disrup- 
tion of our supply lines. I think that is probably a fundamental 
choice. 

But when it comes to counterinsurgency, I think that not only do 
they have all the problems that you just described when it comes 
to aiding our enemies, reducing government legitimacy, giving 
them more opportunity to attack rather than to not attack, but I 
also think there is a strategic communications issue to this. We are 
supposed to be on the side of the good guys. And so, as word gets 
out that we are, sort of, willingly or knowingly providing money 
that ends up in the hands of the Taliban, I wonder if that promotes 
a sense that the United States is not in this, sort of, for the long 
term, in order to actually see the government succeed, rather than 
trying to go with short-term expediency. 

Mr. Flake. Thank you. 

Ms. Ugone, I have just a moment left. You mentioned that there 
are provisions; if there is no value added from having the prime 
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contractor or the subcontractors, that we have the authority to pull 
back some of the funds used for that. How often is that utilized? 

Ms. Ugone. We haven’t done work in the area, on the pass- 
through. That was legislation that was enacted, I think, in fiscal 
year 2007. 

But one of the things that it focuses on is the subcontractor level. 
We do plan to do some work based on the contingency contracting 
framework for reform. We have identified where primes have had 
problems, where we plan to take a look at the primes that are pri- 
marily IDIQ contracts. And we are going to do down to the sub- 
level to see if there are issues related to passthrough, as well as 
other issues related to subcontractor responsibility as well. 

Mr. Flake. OK. Let me just ask it another way quickly. You’re 
not aware of any instance where we have actually pulled back 
funds? 

Ms. Ugone. No. I’m not aware of any instances about recovering 
excess costs. 

Mr. Flake. OK. Thanks. 

Mr. Tierney. Thank you. 

Ms. Chu, you’re recognized for 5 minutes. 

Ms. Chu. Thank you, Mr. Chair. 

Well, last week, we found out that, in the course of investigating 
the Host Nation Trucking contract, that military logisticians were 
relying on reports from prime contractors to gain visibility into the 
subcontractors that were actually driving the trucks and providing 
security for the convoys. And there was strong evidence that these 
subcontractors were paying off the Taliban. This is a very distress- 
ing situation. 

And what I would like to ask the panelists is, in general, what 
areas of oversight are appropriate for DOD to leave up to the prime 
contractor, and what areas should DOD take a more direct role in 
overseeing? And, in doing so, how can we prevent this corruption 
from occurring? 

Ms. Ugone. You know, I think one of the things — in preparing 
for this hearing, it became quite apparent that the Federal Acquisi- 
tion Regulation has not kept up with subcontract management. We 
just took one contract out of here, an IDIQ contract with I believe 
it was five prime contractors, and there were 200 subcontractors 
under that prime. 

If you take a look at the Federal Acquisition Regulation, there 
are provisions, but as far as subcontract management, I don’t think 
it’s kept up with the level of subcontractor performance that is re- 
quired under these primes. So I think there needs to be a look at 
the Federal Acquisition Regulation with respect to subcontract 
management. 

Ms. Chu. Are there not guidelines for this? 

Ms. Ugone. There are. And there is — and I talked about it a lit- 
tle bit in my opening statement — there is the consent to sub- 
contract, which is, if the contracting officer requires a prime to pro- 
vide information on their subs in order for the contracting officer 
to consent to subcontract, then there is some insight into sub- 
contractor responsibility. But if the contracting officer does not re- 
quire that, then you’re not going to have the insight. 
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And the provisions in the current FAR allow a lot of leeway to 
the contracting officer. 

Ms. Chu. And what would change it so that you could have this 
more stringent oversight of the subcontractor? 

Ms. Ugone. Excuse me? I didn’t quite hear the question. 

Ms. Chu. What would it take to change it so that you could 
have 

Ms. Ugone. Well, one of the things is, I think the provisions — 
let me just take the situation with the warlord situation. The con- 
tracting officer can, under the current provisions of the FAR, des- 
ignate subcontracts in that situation. If something requires special 
surveillance or special oversight, it does allow, in the FAR, to do 
that. For example, you could say to the prime, “I need to be able 
to consent to you subcontracting with these primes. I need to get 
insight into your subcontractors.” I can also establish, perhaps, a 
special surveillance program for those particular subcontractors. 

So there are some provisions, but it’s up to the contracting officer 
to determine whether or not those provisions are invoked. 

And there are some other additional requirements that have to 
do with the contractor purchasing system, and it gets a little bit 
more detailed, as to when you have to get a consent to subcontract 
from a contracting officer. 

Ms. Chu. I want to ask another question about the culture at the 
Department of Defense. 

And, Mr. Solis, you talked about the fact that the contracting re- 
form at DOD is hampered by the Department’s inability to institu- 
tionalize operational contract support by accepting contractors as 
an integral part of the total force. But I also note that you had had 
several recommendations but the DOD has been slow to implement 
many of the recommendations. 

What could change this culture? 

Mr. Solis. I think one of the things, again — and I think the Joint 
Staff — and I think this was alluded to at the hearing last week. 
There was a Joint Staff study to look at the reliance on contractors 
in Iraq. And I think that, again, begins the process of looking at 
how reliant the DOD is, not only for Iraq but for future operations, 
in terms of the reliance. 

I think, also, as I mentioned in the testimony here, when you 
look for future operations, there are requirements to look for — 
there are requirements to produce what was called an “Annex W,” 
which looks at contractor requirements for new operations or fu- 
ture operations. That has to be done. That has to be done very rig- 
orously and on time. And I think, unless the Department does that 
kind of thing, we are going to be in this same situation, talking 
about another contract, the next time. 

I think the only other thing I would offer is that I know in the 
current version of the defense authorization bill that the Senate 
just passed that they made some changes to the requirements for 
looking at contractor requirements in the defense bill. And that is 
going to be part of the QDR, at least as envisioned now. So it’s 
going to bring that strategic look up to it at that point. 

I still think there are some basic problems in terms of, again, as 
I mentioned, lessons learned, you know, background screenings. I 
think those things — we’re on record with some of the recommenda- 
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tions to make changes to that. For whatever reason, the Depart- 
ment has not acted upon all those in a timely manner. We are still 
trying to pursue some of those. But, again, I think the fundamental 
piece is that you have to look at your reliance on contractors before 
you start making other adjustments. 

Ms. Chu. Thank you. I yield back. 

Mr. Tierney. Mr. Duncan, you’re recognized for 5 minutes. 

Mr. Duncan. Well, thank you. Thank you very much, Mr. Chair- 
man, and thank you for holding another hearing and trying to call 
attention to all the problems, all the waste, fraud, and abuse, the 
one scandal after another that has gone on through these many 
years that we have been in Iraq and Afghanistan. 

Throughout all this time, we have had more contractors and sub- 
contractors than we’ve had soldiers in these areas. I heard Mr. 
Fontaine say a moment ago that the use of contractors by the mili- 
tary has gone on since the founding of the country. But I can tell 
you there’s never been the ridiculous markups, the excessive, al- 
most obscene profiteering, there’s never been the rip-offs of the tax- 
payers that have gone on to the extent that they have gone on in 
Iraq and Afghanistan. And these wars have always been more 
about — far more about money than they have been about any real 
threat to this Nation. 

It’s really shameful, and it’s very, very sad, what has gone on. 
And there is really no real way to correct it. When you have private 
companies dealing with each other, things are done at a fourth or 
a third or half of the cost that you have when you have the Federal 
Government involved dealing with contractors. And the Depart- 
ment of Defense, because of the lobbying influence of the retired 
admirals and generals, has been the worst and the most expensive 
of any of the Federal contracting that has gone on by our govern- 
ment. 

But that is really all I have to say. I thank you very much for 
giving me this time. 

Mr. Tierney. Thank you, Mr. Duncan. 

Mr. Lynch, you are recognized for 5 minutes. 

Mr. Lynch. Thank you, Mr. Chairman. And I want to thank you 
for holding this hearing. 

Mr. Bowen, it’s good to see you again. 

Mr. Bowen, you and I have had a pretty long history over the 
Iraq reconstruction model. I have been to Iraq 12 times, working 
with you to try to tighten up the situation there. We started at a 
very low basis, and I think there were a lot of lessons learned. 

What troubles me is that now, when I more often visit Afghani- 
stan, I don’t see that the lessons learned in Iraq are being used in 
Afghanistan. And it distresses me greatly. 

I have been involved with the chairman on this Host Nation 
Trucking issue. I went down and tried to meet with a couple of the 
warlords down there on the Afghan-Pakistani border. They ended 
up shutting down the pass there at Spin Boldak and shut off the 
trucking because they didn’t want me down in that area asking 
questions. 

I just have come to question whether or not even the modest and 
painful gains that were achieved in Iraq are possible in Afghani- 
stan. And I’m wondering, Mr. Bowen, because, you know, you’re 
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the Inspector General for Iraq Reconstruction, you’re the one who 
was the point person for us, can you point — now, I know you’ve 
helped the Inspector General — the SIGAR, right? Special Inspector 
General for Afghan Reconstruction? 

Mr. Bowen. Yes, sir, that’s right. 

Mr. Lynch. I know you’ve helped them file some reports. The re- 
ports, at least the ones that I have seen and asked for, they are, 
well, very poor, I would say, in my estimation. Going into Afghani- 
stan and asking for a progress report on where we were, just a sta- 
tus report, even if there is no progress to report, just tell us where 
we were — that information has been very poor, not very inform- 
ative. 

When I compare it to the information I get from you and your 
office in Iraq — and I know you have been helping them generate 
some reports, but, look, I have low confidence in the Special Inspec- 
tor General for Afghan Reconstruction. It may be because of the en- 
vironment there; it may not be his office. It may be it’s just a dif- 
ferent environment and my expectations are too high. 

But I wonder if you could share, you know, just some of the les- 
sons learned in Iraq and maybe some things going on in Afghani- 
stan that you think could be done better. 

Mr. Bowen. First, Mr. Lynch, I think almost exactly 2 years ago, 
we had a colloquy in this room about subcontractors, and that was 
regarding the DynCorp contract. And you identified in our then-re- 
cently released audit, our first one on DynCorp, that a subcontrac- 
tor who apparently didn’t do much work but pocketed $8 million. 
Cogen Corp and then Corporate Bank, you remember for the police 
training camp that never got completed? I point that out simply to 
say that this is a continuing and enduring problem, that is, ensur- 
ing that taxpayer interests are protected while mission goals are 
achieved. One doesn’t trump the other. 

Reform is still needed, and the reason for that shortfall then and 
the shortfalls that you saw in Afghanistan and the shortfalls that 
are experienced today in both countries is the lack of transparency, 
no required reporting, as we have heard today regarding sub- 
contractors, the lack of effective accountability, and insufficient 
oversight presence in country. You went outside the wire. We have 
been outside the wire a lot in Iraq. 

We have been together, you and I, sometimes when our inspec- 
tors have visited sites. Frequently we are the first Americans that 
they have seen in a long time. So the quality assurance programs 
being done outside the wire are not sufficient to protect those tax- 
payers’ interests, notwithstanding the importance of the mission 
goals. 

What lessons should be applied? Two are in my statement. One, 
the contingency Federal Acquisition Regulation that we have 
talked about before, recommended 4 years ago in our lessons 
learned report, I think these settings, as you point out, are unique- 
ly difficult and uniquely susceptible, I believe to fraud, waste and 
abuse; and, therefore, specially focused contracting regulations 
should be used for all agencies to use in theater. 

What I think most don’t realize is that there are multiple ver- 
sions of the FAR at work in both Iraq and Afghanistan because 
each agency can amend and apply the FAR as it sees fit to con- 



162 


tracting overseas. That creates problems for contractors; it creates 
problems for contract management, and causes waste, which is ul- 
timately where the taxpayers’ interests are shortchanged. 

I think also that we have talked about the need for unity of effort 
in contingency operations and we don’t have that in Afghanistan, 
and we haven’t seen it sufficiently in Iraq. It shouldn’t be depend- 
ent on personality; it ought to be driven by structure, and that 
structure ought to be something like the U.S. Office for Contin- 
gency Operations that would bring contracting, bring IT, bring per- 
sonnel, bring planning, bring oversight, and bring execution under 
one roof. Right now all of those elements are diffused across the 
agencies in a disordered fashion; and the results, unfortunately, 
are occasionally revealed in oversight reporting. 

Mr. Lynch. Thank you, Mr. Chairman. I yield back the balance 
of my time. 

Mr. Tierney. Let me continue on that line. 

Mr. Solis, your testimony recalled a December 2009 trip to Af- 
ghanistan that you took, and you were told by members of the De- 
fense Contract Management Agency that they required at least 47 
more subject matter experts for contract oversight. And since gov- 
ernment personnel were unavailable, they planned to staff those 
positions with contractors. How are we doing? Obviously, I think 
I know what your answer is going to be. I mean, is this wise strat- 
egy? You are going to hire out contractors to oversee contractors? 

Mr. Solis. It is being done. I am not saying that is the way it 
should be done. I think it is through the lack of planning for the 
use of contractors. I think, again, you have to look at what your 
requirements are going to be. And if we are going to be doing more 
contracting and if we are going to require people who have to have 
technical backgrounds, particularly in the construction trades and 
the engineering trades, is this where we want to be? I think ulti- 
mately, this is what they may have had to do because they had no 
other choice. 

Mr. Tierney. The choice has been since the late 1980’s. As Mr. 
Bowen said, they have had this issue since the late 1980’s. You 
have pointed it out to them over and over again. It seems to me 
to be total nonresponsiveness, or certainly very insufficient respon- 
siveness. 

Following along that line, you talked about the risk-based ap- 
proach for contract officer representatives. They are going to assign 
contract officer representatives to oversee only those contracted 
services related to health and safety, such as food service and 
power generation, leaving other services with no contractor officer 
representative and only quarterly oversight. How smart is that? 

Mr. Solis. Well, we haven’t looked at it in detail, but my under- 
standing is that they were categorizing high and medium risk, and 
it is not that they weren’t going to have oversight, it is that they 
were going to have less oversight. They were not going to review 
those contracts as often. I think it was maybe once a quarter or 
longer periods of time. It does create risk. And certainly, just by 
looking at some of these contracts and things, I think you’ve got 
to continue to look at is this going to increase my risk. I think 
there has to be a continual review. You cannot just say I am not 
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going to do this ever again because I think you are going to set 
yourself up for problems. 

Mr. Tierney. Ms. Ugone, they talked about the deployable cadre 
of experts. There was testimony to that regard. Do you have any 
information on how the Department of Defense is progressing with 
regard to identifying a so-called deployable cadre of contracting ex- 
perts? 

Ms. Ugone. As far as a deployable cadre of contracting experts, 
I don’t have a macro view. I have a much more selected view, de- 
pending on the contract. For example, the INLE contract, the Inter- 
national Narcotics Law Enforcement contract we looked at, that 
was a billion dollars, running, equipping and training the Afghan 
National Police, we were told by the command that they stood up 
a contracting officer representative oversight structure just for that 
one contract. 

But we do have concerns about contingency contracting in Af- 
ghanistan, particularly using our framework for reform. 

The area that is problematic is getting the requirements right 
and translated into the contract correctly and then monitoring and 
paying. We have concerns about those same issues again in Af- 
ghanistan. And that’s one of the things that we want to watch as 
the money flows in to equip and train the Afghan National Police 
and the security forces. 

Mr. Tierney. Thank you. I think you have made that point quite 
well. Unfortunately, this cuts across a number of government agen- 
cies, and it cuts across a number of functions. And we look at it 
in the procurement aspect as well. Too little oversight, and too few 
people who are professionalized in managing the contracts, and all 
that pertains to that, so we had people in one case, we contracted 
out the people to oversee the contractor, only they were from the 
same company. That is how absurd it gets. 

Ms. Ugone. Yes. I think the key is you are going to get it wrong 
at the end if you don’t get it right at the beginning. If you don’t 
translate those requirements correctly and you don’t plan the ac- 
quisitions and you don’t have a strategy for how you are going to 
spend the money, then you are going to have a problem definitely. 

Mr. Tierney. I am beginning to think that we can’t rely on the 
Department of Defense and maybe the State Department to do this 
any longer. It has been since the late 1980’s. We are going to have 
to maybe put a swat team together and just get these things in 
place and just shove it on them. We will see about that. 

I will yield to Mr. Elake. 

Mr. Elake. Mr. Solis, obviously the contracting DOD does dwarf 
everything, any other agency of the U.S. Government does; but 
what best practices can we look at from some of the other agencies 
that could be done here? What are some of the others agencies 
doing, or is it applicable at all given the scale that we are dealing 
with here at DOD? 

Mr. Solis. Congressman, my work has been focused on the DOD 
side, so I can’t really answer your question in terms of best prac- 
tices. 

Obviously, I think the Department knows things that it has to 
do. Again, it just hasn’t always translated into doing those best 
practices. Again, doing lessons learned, as Stuart mentioned, I 
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think translating that over from Iraq to Afghanistan, whether it is 
reconstruction or military operations on the use of contractors, so 
I think the Department is aware of the kinds of things that it 
needs to do in terms of those best practices. And so I think it is 
a matter of implementation at this point. And they do a lot of con- 
tracting. I can’t really speak for State or AID as to what I would 
deem is best practices for DOD. But I think DOD is aware of the 
things that it needs to do, and I think it is a matter of implementa- 
tion at this point. 

Mr. Flake. Matter of implementation, so is it incumbent on us, 
we can rewrite the regs, but nothing has seemed to work to prompt 
them other than simply withholding funds, and then you get into 
policy issues that are bigger than all of this. 

Mr. Solis. There is obviously a lot of guidance out there already. 
As I mentioned, I think there is another attempt in the current 
version of the NDA to try to raise this at a more strategic level in 
terms of planning for the overall use of contractors and operations 
and military missions. I think that is one of the first things that 
needs to be done. 

I think holding folks accountable and feet to the fire in terms of 
implementing these regulations is probably the next step; but I 
think there is an awful lot of guidance. 

The other thing I would mention, we talk about this in a con- 
tracting sense. I think the other entity within DOD that has to 
step up to the plate is Personnel and Readiness because I think it 
is a force structure issue. 

Again, how we look at Iraq or Afghanistan, we have nearly a cou- 
ple hundred thousand personnel, both contractors and military 
members, doing the mission. Is that where we want to be? Is that 
how we want to do these things? Are the kinds of things contrac- 
tors doing today the kinds of things that we want to do for future 
operations? That is where I think it is not just the contracting side. 
I agree with everything that my colleagues have said about things 
like requirements and planning, but I also think it has to be a force 
structure issue. It has to look and see where we want to be with 
personnel, both contractors and military members. 

Mr. Flake. Thank you, Mr. Chairman. 

Mr. Tierney. Mr. Bowen, we talked at one point in time about 
the idea of having an Inspector General for Contingency Oper- 
ations. What are your current thoughts on that and how would 
that improve our ability to oversee any progress or lack of progress 
from these various agencies in this area? 

Mr. Bowen. Having a standing Inspector General for Contin- 
gency Operations would simply ensure that the oversight was well 
prepared in advance of any operation beginning. In both Iraq and 
Afghanistan, adequate oversight was not created until well after 
those operations were underway. In Afghanistan’s case, it was 7 
years after it was underway. The dam had broken. The disaster 
was unfolding. It is difficult to make a significant difference as I 
think we were able to make in Iraq through lessons learned report- 
ing that helped the course corrections get implemented. 

Thus, I think it makes perfect sense and fits within the gist of 
this hearing of the need for greater accountability together with 
more transparency. 
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Mr. Tierney. Mr. Fontaine, can you compare for us the com- 
petencies involved when the military oversees its own personnel, 
versus how well they do in overseeing the conduct of contractors? 

Mr. Fontaine. This is an ongoing problem related to the laws, 
regulations, and internal command structures that the military has 
versus what the contractors have. The contractors, at the end of 
the day, are responsible to the terms of their contract. Nonfulfill- 
ment of the contract has certain penalties, but not the same pen- 
alties that military personnel have if they don’t obey an order 
where they can be court-martialed. 

So the discipline and the command and control procedures are 
much clearer and crisper on the military side rather than the con- 
tracting side. On the contracting side, there has been increasingly 
an attempt to write into the contracts themselves some of these. 
So, for example, contractors before were not subject to the Uniform 
Code of Military Justice; they are now subject to some provisions 
of the UCMJ. Contractors, in some cases before, were not subject 
to fragmentary orders and other orders given by commanders in 
the field. Now many contractors are subject to those. 

So there has been a move in the right direction; but I think you 
fundamentally will have a disjunction between the way military 
personnel operate and contractors doing the same function simply 
because of who they are responsible to at the end of the day. 

Mr. Tierney. I didn’t see Mr. Welch was back, and I don’t want 
to usurp his time. 

Mr. Welch, I recognize you for 5 minutes. 

Mr. Welch. Thank you very much, Mr. Chairman. I thank the 
witnesses for the good work they are doing. 

One of the contradictions, of course, is the more we spend on con- 
tracting, the more we undercut the chain of command in the mili- 
tary. I want to just ask your opinions on things because you are 
not the ones who make the decisions. 

Mr. Solis, I understand it has been recently reported that there 
is a $100 million contract to Blackwater, now known as Xe to pro- 
vide security to CIA bases. As you know, Blackwater has an incred- 
ible history. The Nisour Square incident, they fatally shot 17 
Iraqis. It looks very much like it was a hair-trigger kind of re- 
sponse. 

In December 2007, Blackwater officials allegedly authorized a se- 
cret payment of $1 million to Iraqi officials to buy their support for 
allowing the company to continue in business. The company is 
under continuing investigation with the Foreign Corrupt Practices 
Act. In 2009, Blackwater lost its State Department contract to pro- 
vide diplomatic security for U.S. officials in Iraq because of the 
Nisour Square incident. And in April 2010, Federal prosecutors 
charged five former senior Blackwater officials with weapons viola- 
tions and making false statements. Why in the world would we 
enter into any new contract with a company like that? Can you ex- 
plain that to me? 

Mr. Solis. I’m not sure I can answer the question. Congressman, 
in detail, but I think it is obvious that when the folks who were 
making the decision on that contract, they obviously have to look 
at past performance, how those folks have worked in the past. Ob- 
viously the things you have raised would raise concern, I would 
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imagine. But not being in the decision chain, I don’t know exactly 
how that decision would have been made by the folks who are mak- 
ing it. 

Mr. Welch. Ms. Ugone. 

Ms. Ugone. Well, there are a couple of things. Definitely as Bill 
said, past performance, and we did an audit a few years ago, and 
frankly, the population of past performance information, we are not 
doing a very good job of populating that. That actually would be 
quite helpful in having primes register that kind of information. 
They also have a section in the past performance information 
blocks for also providing information on subcontractors. 

At the same time, there also should be a look at whether or not 
any of these subs are on the excluded parties list or have been sus- 
pended or debarred. There are numerous checks that the contract- 
ing officer can use. 

Mr. Welch. Let me just develop on this because obviously you 
can have a list where the history of the subcontracts is made avail- 
able to the people who are going to be signing a contract. But obvi- 
ously, in the case of Blackwater, it is well known what their record 
is. So that wasn’t a mystery to the CIA. One of the dilemmas that 
we have, and maybe Mr. Bowen, I will ask you to comment on this, 
is that the urgent requirements of providing security in this case 
to our CIA officers in forward-operating bases, which obviously has 
to be a compelling concern for Mr. Panetta, outweigh consider- 
ations about criminal allegations, reckless use of violence by a com- 
pany because they can, “more or less get the job done.” So that in- 
ternal contradiction means that we waive decency in some respects 
and go back to Blackwater, despite their sorry record. Do you have 
any comment on that? 

Mr. Bowen. I think it is almost a rhetorical question. We can’t 
waive our core principles of stewardship of the taxpayer dollars. 
Mission accomplishment has to be balanced with the core principles 
of oversight and execution in country. Mission accomplishment does 
not trump those principles. 

I think, though, regarding the subcontracting issue, we have 
talked about it today, so much of it is discretionary. What kind of 
information can you as an oversight body get access to to find out 
what is going on below that surface so that you and, frankly, de- 
partments can make better judgments? That calls for some, I think, 
amendment of the Federal Acquisition Regulation that will give 
you data, information, about subcontractors so that from here, from 
this dais, you can make judgments about how the primes are doing. 

Mr. Welch. I commend you for the good work you have been 
doing over the years. 

Mr. Chairman, I yield back. 

Mr. Tierney. Mr. Lynch, any further questions? 

Mr. Lynch. Mr. Chairman, thank you. 

Mr. Fontaine, right now it seems since the beginning of the war 
in Iraq and up to the present, there has been a trend to sub- 
contract out, to contract out core government services. The argu- 
ment initially made by the Bush administration was that this 
would allow us to save some money here. There were efficiencies 
gained here. But after all of our experience, I just don’t see that. 
Is there cause to revisit that assumption that contracting out. 
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while it does allow us to tap into some expertise that is not avail- 
able or wasn’t available at the time, is there cause here for us to 
review that decision to contract out government services rather 
than to build internally our government capacity to actually do this 
with government employees? 

Mr. Fontaine. Yes, I think I would divide that into two separate 
points. First is on the cost and providing comprehensive cost com- 
parisons between contractors and government personnel carrying 
out the same function. I think our GAO colleague may be able to 
say more on this, but it has proven to be exceedingly difficult for 
a variety of reasons. One of the last GAO reports required data 
from the Department of Defense in order to make this comparison, 
and the Department of Defense was unable to provide the data. 

But there seems to be a difference in cost as you move up the 
skills chain. So if you are going to hire locals or third-party nation- 
als to do things like construction or laundry or mail service, then 
you are much more likely to save money than to do things at the 
top of the skills chain, private security, more engineering functions, 
where if you hire Americans, you may be paying on a per-day basis 
more than you would pay to an American official to do the same 
things. The benefits seem to be less on the cost side often and more 
on the quick deployability of such contractors into a war zone. 

On the inherently governmental side, there is certainly reason to 
try to revisit this whole issue. Our recommendation has been to try 
to move away from trying to divide every single activity into inher- 
ently governmental and then against the law to ever contract out, 
or not inherently governmental, which doesn’t mean that it is a 
good idea to contract out, it just means it is not against the law, 
and instead move to something you were suggesting which is to try 
to determine the universe of activity which it is a good idea for the 
U.S. Government to have an in-house capacity to carry out rather 
than to contract out and then move toward that. 

And then only in extremes, if we need to contract it out, we may 
be allowed the flexibility to do that as a surge capacity, but that 
should not be the run-of-the-mill way we do our operations. 

Mr. Lynch. In our recent experience, we have found that our 
Federal pension rules, we have some very, very highly skilled, ex- 
perienced personnel who we could really use in Afghanistan and 
Iraq. The problem is that if we brought them back in as govern- 
ment employees, and this goes for Treasury, DOD, the whole nine 
yards, they would have to — well, they would basically violate their 
pension rules and they would be penalized for coming back. Re- 
cently in the subcommittee that I chair on Federal employees, we 
have actually entertained creating some flexibility there to allow 
folks to come back for a year, to come back into government em- 
ployment without violating their pension rules and without being 
penalized to come back onto the payroll and provide that service 
for a year or 18 months and then go back into retirement. Is that 
the type of flexibility that might help us in some of those upper 
tranche responsibilities that you refer to? 

Mr. Fontaine. Yes, the double dipping problem you refer to is 
a real issue. I think that definitely makes sense in the upper 
tranche, but I would also say that it makes sense on the contract 
officer, contract management level. A number of people have point- 
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ed out correctly that we do not have enough contract officers in the 
U.S. Government to oversee these contracts. That has led to fraud, 
waste and abuse problems and all sorts of other problems. You can- 
not mint a qualified government contracting officer in 5 days, 
maybe not even in a year. 

And you also often can’t just pluck one who has never done gov- 
ernment contracting from the private sector. What you may be able 
to do is get folks who were contract officers in the government be- 
fore, but who have left the government and have pensions, don’t 
have an incentive to come back in because they would have to give 
that up, be able to come back in for a year or 2 years or something 
like that to serve their country and put their expertise to use. I 
think that makes perfect sense. 

Mr. Lynch. I yield back the balance of my time. 

Mr. Tierney. Thank you. 

Mr. Solis, you talk in your report about contracting reform and 
the Department of Defense being hampered by the Department’s 
inability to institutionalize operational contract support by accept- 
ing contractors as an integral part of the total force. Part of my re- 
action to that was if you are going to do that, you might as well 
make them part of the total force. Assuming that what I think is 
common sense doesn’t prevail, what are the major obstacles that 
you think are preventing the Department of Defense from actually 
doing that, from accepting contractors as an integral part of their 
force? 

Mr. Solis. Again, I think that was reiterated going back to what 
the Department said in its 2006 QDR. And I think it has always 
been out there, just to reframe in terms of what the reliance on 
contractors would be. They have said that their total force includes 
military members, DA civilians and contractors. 

I think in terms of trying to get to that point about institutional- 
ization, and again, I keep hammering this thing about planning, 
planning, planning, and I think it is something that while they do 
a lot of on the military side, military force structure piece, it is left 
out in gaps for the contractor side. I think the Army, for example, 
does a total Army analysis. There was talk before I came to this 
hearing about the fact that there is a piece in there about doing 
something for contractors. To my knowledge, that has never been 
done. I think what has to happen is you have to look at what you 
are going to need for your military force structure; and if I have 
gaps, then you have to make a policy decision, do I want to fill that 
with military members? Do I want to fill that with civilians, or do 
I want to fill that with contractors? 

If I want to fill it with any of those, particularly contractors, then 
what are the risks involved with those? What are the require- 
ments? What am I going to need to absorb that contractor force 
into that force structure. 

I think again, it has to be something that the military makes as 
a stop priority. I know that the Secretary has talked about this and 
Admiral Mullen has talked about this, but I think the time is now, 
and we have to do it at the highest level. 

Mr. Tierney. We have heard the talk as well. Do you know of 
any effort that has gone from talk to action? 
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Mr. Solis. Again, it has been ad hoc. I think there have been ef- 
forts, as I mentioned the joint staff study was to look at reliance 
on contractors in Iraq. I think there are efforts to put planners out 
at the different combatant commands to help them prepare and do 
the Nnnex W’s. But again, it has been slow. So I think there needs 
to be a more forceful effort at the highest levels to implement and 
do the things that are already on the books. There is a lot of guid- 
ance. There is work force planning guidance out there that includes 
not only just contractors but again military, the whole force struc- 
ture of what you need to conduct your military operations. 

Mr. Tierney. The slowness of activity borders on insubordina- 
tion, almost. The failure to respond and actually do some of these 
things, it is frustrating from the policy aspect. I think the legisla- 
tion is pretty much in place. I think the regulation is pretty much 
in place, it is just the actual execution that we keep waiting on and 
waiting on and waiting on. We have to think of some strategy from 
our end and from the White House’s end, frankly, to get this thing 
in gear. 

I want to just wrap things up if nobody else has any questions. 
We didn’t talk a lot about background screening, badging and 
tracking of local personnel, which did come up during our last 
hearing on a trucking situation. It was an important factor. In fact, 
the witnesses came up afterwards to reiterate how important it 
was for them to be able to identify the subcontractors out there. In 
Iraq, Mr. Bowen, we seem to do it one way sort of theater-wide; 
and in Afghanistan, it appears they are doing it on an ad hoc in- 
stallation-type basis, making sure there is some aspect on that. 

If there is a Department of Defense wide screening policy that 
is absent on that, do we know whether or not your agency, Mr. 
Solis, or Ms. Ugone, have you done any work in this area or made 
any recommendations? 

Ms. Ugone. Actually, we do have some ongoing work right now 
on the issue of contractors occupying sensitive positions who don’t 
have proof of clearances. 

There is existing regulation in the Department that needs to be 
complied with, and the issue is a compliance issue. That report 
that we are working on right now, we are expecting it to go final 
in the next month or two. But we have issues in that regard as 
well. 

Mr. Tierney. The Department of Defense, are they moving for- 
ward on this as well? 

Ms. Ugone. It depends on their response to our report. We 
haven’t received it yet as to where — we are predicting they will 
agree with us, that there is an issue and we need to solve it. 

Mr. Tierney. We are going to track that. We are going to ask 
the staff to make sure that we followup on that and move it on. 

One obstacle cited in the GAO report on department-wide screen- 
ing policy was a disagreement apparently between the Under Sec- 
retary of Defense for Intelligence and the Under Secretary for Ac- 
quisition, Technology and Logistics over the level of detail required 
in screening local personnel. It seems sort of fantastic that would 
bring things to a grinding halt and they wouldn’t find some way 
to resolve that. Mr. Solis, have they resolved that particular dis- 
pute or found someone that can referee it? 
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Mr. Solis. My understanding is that has been turned over to 
AT&L to resolve this issue in terms of trying to figure out what 
the background screening requirements are going to be. 

Mr. Tierney. You believe that will happen, that is the right 
place to boot it to and get it resolved? 

Mr. Solis. Our recommendation was that there be somebody, a 
sort of referee, between USDI and AT&L because I don’t know that 
it clearly falls in either spot. But there needed to be some way of 
coming up with a plan that would incorporate what USDI would 
be looking for, as well as AT&L. But my understanding is that it 
has been turned over to AT&L, and that is about as far as what 
I know at this point and they have not responded in terms of the 
specific things that they are going to do. We will continue to follow- 
up on that. Obviously, it is a very important issue in terms of back- 
ground screening, and that is something we will look into. 

Mr. Tierney. Ms. Ugone, you mentioned that your report didn’t 
really get into an examination of subcontractors on that. Do you 
think most of your recommendations with respect to contractors 
would also apply to subcontractors? 

Ms. Ugone. Yes. The process itself is absolutely critical, particu- 
larly when it comes to the requirements of translating it into a 
statement of work and the actual contract administration. Those 
two areas we think are absolutely critical. If you don’t get it right 
in the beginning, you are going to have problems at the end. And 
also, contract administration has the payment function in it. That 
is a recurring problem in the contract administration, not having 
the invoices and receipts of goods and services reconciled is a key 
issue. 

Mr. Tierney. Thank you. I suspect we could go on for quite a bit 
of time because your written testimony, together with your oral tes- 
timony was very provocative and very in depth and informing. I’m 
going to stop at this point, but I’m going to give you each an oppor- 
tunity to mention if there is one thing that we didn’t cover thor- 
oughly enough or didn’t mention at all. 

Mr. Solis. 

Mr. Solis. I think we have covered a lot, and I appreciate the 
fact that the subcommittee has had this hearing. I think there are 
a lot of things that have gone on with operational contract support 
that need to be looked into. Obviously, we have talked about a lot 
of things that they haven’t done. I think there areopportunities for 
the Department to move out and grasp these things. And I think 
again, as Mr. Flake mentioned, asked about best practices, I think 
they are aware of what they need to do. It is a matter of execution 
at this point. 

So I would just offer again, the only other thing, I think there 
needs to be more planning for the use of contractors in contin- 
gencies. I think by doing that, that will eliminate, or mitigate a 
number of the issues to include things like the Host the Nation 
Trucking contract problems. 

Mr. Tierney. Thank you. Ms. Ugone. 

Ms. Ugone. I think as money flows into equipping and training 
the Afghan National Security Forces, the Department needs to 
apply the lessons learned from prior contingency contracting prac- 
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tices, particularly paying attention to planning for the acquisition 
up front as billions of dollars are flowed in to do the mission. 

Mr. Tierney. Thank you. Mr. Bowen. 

Mr. Bowen. Mr. Chairman, you were exploring the causes of 
these problems and when did they begin. And we were talking 
about LOGCAP. I was thinking, contemporaneous with the expan- 
sion of LOGCAP in the late 1980’s or early 1990’s was the decision, 
perhaps as part of a cold war dividend, to drastically reduce the 
contracting corps. So just as outsourcing was expanding, the capac- 
ity to oversee and contract manage that outsourcing was contract- 
ing; and the consequences therefrom, I think, are with us today. 

Mr. Tierney. Mr. Fontaine. 

Mr. Fontaine. Just one final point, and it gets to training. If 
contractors are going to be part of the total force which the 2010 
QDR says that they are, then those military individuals or civilians 
who go over to theaters who don’t do contract management will 
need to know something about contractors, what they do, how to 
find out what they do, what the regulations are, whether they can 
order them to do something or not. 

Currently, if you go out to one of the training places before the 
predeployment training, they are actually run by contractors, but 
there is almost no one playing contractors. And then when these 
guys get over to Afghanistan or Iraq, they will actually find more 
of them than they will find of the military. The same is true of war 
gaming. The role of contractors is rarely incorporated. 

In the 2008 National Defense Authorization Act, there was a re- 
quirement that DOD issue a joint directive to bring together war 
gaming and predeployment training, the role of contractors and in- 
tegrate that, and they have not issued that document yet, even 
though it was required in 2008. And I think moving down that 
path would be a real step forward. 

Mr. Tierney. Thank you. 

So my final panel question, would each of you tell me what you 
think is the place or person at the Department of Defense, the 
State Department, and USAID where this committee should go to 
inquire on progress in the area of contracting and put pressure on 
them and make sure that results occur? 

Mr. Solis. Again, I will say for DOD, because I am not as famil- 
iar with State Department or AID, it is combined between Dr. 
Carter and the Under Secretary for Personnel and Readiness. I 
think it falls between those two because as I mentioned, it is not 
only a contracting and contract issue, it is a force structure and 
personnel issue. 

Mr. Tierney. Thank you. Ms. Ugone. 

Ms. Ugone. Yes, two offices, NATO training mission, combined 
security transition command Afghanistan; and the Under Secretary 
of Defense Comptroller. 

Mr. Tierney. Thank you. Mr. Bowen. 

Mr. Bowen. The only one I would add is Pat Kennedy, the Under 
Secretary for Management at the State Department. 

Mr. Tierney. Thank you. Mr. Fontaine. 

Mr. Fontaine. Since we are adding people as we go along the 
table here, at AID it is actually somewhat split. But I think that 
there are two areas both at AID, the bureau that handles conflict 
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and humanitarian reconstruction would be the place to go. If you 
don’t go above that, to say is there one locus at USAID that han- 
dles these sorts of issues; and if not, why isn’t there? 

Mr. Tierney. Well, thank you all very much once again for both 
your written testimony and oral testimony here today. I think we 
have benefited greatly from it. Thank you for your service. 

We are adjourned. 

[Whereupon, at 12:22 p.m., the subcommittee was adjourned.] 
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